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Viewpoint 

Redefine Your School 
Business Official's Role 

It serves little useful purpose to argue the legitimacy or the validity of the most 
recent criticisms leveled at the nation's schools. The insistent demand that schools be 
more productive is of sufficient potency to warrant the profession's attention. It is time 
to stop reacting in defense of our present programs. Our energies need to be redirected 
proactively as we seek to search out and implement viable alternatives. It is not the pur
pose of this statement to be specific as to the alternatives or speci fic remedies. Rather, 
I make the singular point that it is t imely and appropriate to be sure that all the total 
talents, personal insights and creativity within each school district are brought to bear 
on the issue of significant educational improvement. Specifically, the role structure and 
role expectations of the school business official warrant consideration. 

Generalizations are flimsy, often discredited in light of careful analysis. Accepting 
that risk, let me offer the observation that many districts' school business officials need 
to move beyond the stereotyped role of provider, fac ili tator and coordinator to become 
an activist and a co-participant In the instruc tional decision-making process. The first 
blush response to this revised role expectation might well be that " I'm not either trained 
or certified for that role." I contend that this concern matters little, if any at all. We need 
to nurture within districts both the need and the opportunity for the business official to 
come to understand the rationale and considerations that are part of instructional 
priority-setting and subsequent decision-making. A person of demonstrated compe· 
tence and commitment is more than capable o f developing general understandings of 
Instruction and the related support considerations. It is in this environment that the 
school business official can acquire a " hands on" sensitivi ty that will enable him or her 
to interpret with greater meaning the myriad of requests, shilling demands and refo
cused priorities which demand response. 

In this revitalized role a business official Is privy to and part of the dialogue leading 
to key educational decisions. No district can afford to allow a key management official 
to either observe or participate impassively. Resources of each distri ct are too thin to 
perpetuate this type of position. Too often we could probably point to school business 
decisions based on nothing more legitimate than random judgment. 

It is not uncommon for business officials frequently to leave staff meetings when 
talk shifts to instructional matters with the disclaimer that the discussions really do not 
pertain to them. Schools cannot move to levels of greater productivi ty with only part of 
the administrative and instructional team involved. While the business officials are not 
necessarily disinterested they are, for all practical purposes, functionally uninvolved 
when they eschew instruclional issues. School business officials who have maintained 
a credo of " Just tell me what you need and let me handle It " are now out of step with 
their distric ts' needs. The business official in every district should be expected to 
become a knowledgeable co-partner in educational policy-making and implementation 
decisions. 

John Goodlad in the Phi Delta Kappa publication, The School We Need, made the 
general point that schools cannot improve by trying harder within 1heir current frame
work and restrictions. It does not stretch the point too much to suggest that the tradi· 
tional role of lhe school business official be reconsidered and restructured. New roles, 
new outreaches and new d irections are called for if we are to gearup for greater produc
tivity in the public schools. While this suggests but a small step, its intention can be 
powerful. Examine your district and the roles your central office staff plays. Be sure your 
business official has every opportunity to be a full cont ributor to the district's educa· 
tional mission. It is an important stride forward in your commitment to making your 
school more effective. 

Dr. John Champlin 
Associate Professor 

Texas Tech University 
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School f inance will continue to be an 
impor1ant policy issue in the future. 

State School 
Finance Issues 
for the 1980s 

by John Augenblick 

The purpose ol this article is to discuss some ol the 
issues that states will face as they deal with school fi· 
mince In the middle ol this decade. School finance will re· 
main an important Issue lor at least three reasons. First, 
state courts continue to scrutinize school finance sys
tems. Second, school finance systems have become ex· 
tremely complicated. Third, education Is receiving much 
attention through the national reform reports. These and 
other Issues indicate that school finance Is changing. As a 
result, education policymakers and leaders will need to 
modify the way they look at state school aid formulas. The 
remainder ol this article provides further background In· 
formation about the three issues delineated above. Hope· 
fully, by knowing more about where school finance Is and 
has been, It will be easier 10 deal with where it Is golng fn 
the future. 

Recent Court Involvement In School Finance 
Despite all the concem policymakers express about 

the Influence ol the courts in school finance, only seven 
states have actually been required to mOdily their school 
linance systems in response to court decisions between 
1971 and 1983. Those states include Cali fornia, New Jer· 
sey, Connecticut, Washington, Wyoming, West Virginia, 
and Arkansas. While school finance systems In three 
states have been declared unconstitutional In the 1980s, 
systems In four states have been upheld including Geor· 
gla, Colorado, Now York, and Maryland. 

This ls not to say that the courts have not been, and 
wil l not be, a potent catalyst of change in the structure of 
scM ol finance systems. Numerous states initiated their 
examinations 01 school finance because of a percept ion 
that the courts might o therwise require that changes be 
made. However, legal strategy confused the Improvement 
or state aid systems lor many years. Before 1970, cases 
claimed that the allocation ol state support was not re
lated to the needs of school districts. Courts found this 
approach Impossible to resolve and ultimately con· 

John Augenbllck is a partner, Augenbllck, Van de 
Water & Associates, an independent consulting firm 
specializing in education policy and planning ser· 
vices, Denver. 
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demned such cases to !allure. A new approach, based on 
equal protection guarantees, was used successfully in the 
early 1970s 10 declare school aid systems unconstitu· 
tional in many states. The problem with that approach was 
that it d id not give policymakers much guidance about 
how to improve school finance. Rather, it created a nega
tive standard, fiscal neutrality, that required that there be 
no relationship between spending and the wealth ol 
school districts. Th is approach did not consider the needs 
ol districts; i t also did not consider the issue of local con
trol , particularly in regard to school district tax rates. In 
1973, with the Rodriguez case, this approach was aban· 
don ed. 

In Its place new approacl1es were developed based on 
the education clauses o f state constitutions. Since the 
language of the education clauses differs among the 
states, each state school finance system was reviewed on 
a somewhat different basis. Systems were declared un· 
constitutional because they did not provide " thorough," 
"efficient," " basic" or "ample" education opportunities. 
However, no universal definition ol these terms has 
emerged. The courts have debated the language, as have 
state legislatures, without achieving concensus. Essen· 
tially, what the courts have required Is that lhe legislatures 
demonstrate a rational relationship between the alloca
t ion of support and the needs ol school districts. Where 
legitimate differences exist among districts, variations in 
support are justifiable. The difficult policy issue focuses 
on the distillation o f legitimate differences fror:n among all 
differences. Are differences duo to characteristics of pu· 
pits legitimate? What about those related to schOol dis· 
trict characteristics? Are voter preferences legitimate or 
not? Ten years alter Robinson, the 1973 case In New Jer· 
sey that revived school finance litigation alter Rodriguez, 
answers to these questions vary among the states. Lower 
courts in many states have tended to be more sympathetic 
than appeals courts to plantl lls' suggestions that state aid 
systems are not rational. WMn state supreme courts have 
found state aid systems to be sufllciently rational not to 
overthrow them, the decisions tend not to be unamimous 
ones; even the majority opinions tend to point out defi
ciencies in those school finance systems that are legally 
acceptable. 

Two recent cases raised a new issue for the states. In 
California and Washington, litigation sought to clarify the 
role of the state in light o f earlier decisions that school Ii· 
nance systems were unconstitutional. Both states faced 
difllcull f iscal situations that made it increasingly difficult 
lo provide adequate levels o f state aid. In California, the 
court found that progress In reducing per pupi l expendi· 
ture variations had been sulllolent and that further state 
support, wh ich increased dramatically with the passage 
of Proposition 13 in 1978, was not needed. In Washington 
the court found that the state had not provided sufficient 
funds to meet the new requirements i t had established in 
response to the Seat tle case. In a sense, this was similar 
to the situation in New Jersey where, in 1976, the court 
closed the schools until the state provided the support 
necessary to fully fund its new school formula. 

What does all this mean for state policymakers? First, 
pollcymakers should periodically review the structure of 
their school llnance systems and determine whether such 
structures are rational. This requires that policymakers 
specify the goals and objectives or their state aid sys
tems, choose an appropriate definition o f equity among 
the variety that exists, assure that state and local re· 

Educational Considerations, Vol. 11, No. 1, Winter/Spring, 1984 
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sources are adequate, and explicitly balarice local control 
against equity and adequacy concerns. The major defl· 
ciency of most school finance systems is that they do not 
achieve the purpose f0< which they were designed. In 
many cases the systems are several decades old; they 
were designed in a different time tor different circum· 
stances. Alternatively. annual incremental changes made 
to a perfectly rational system reduced, over time, i ts ra· 
t ionality. 

second, policymakers should strive to stay out of 
court. Among the school d istricts of every state there are 
usually several that cannot spend at levels they dee1T1 ap
propriate, that are relatively poor or that perceive them· 
selves to be "losers" In the annual distribution of state 
ald. These districts have in the past and will In the luture 
bring legal action against a state. The worst situation un· 
der which policymakers can evaluate and modify state <ild 
systems is when a court has mandated change and, while 
retaining legal jurisdiction, is monitoring the progress of 
the policymakers. 

Third, policymakers should learn 10 live wi th complex 
state aid formulas when complexity Is justified by increased 
rationality. Simplicity is a virtue to strive for in the design 
of a school finance system: but simpl icity should not be 
so.ught at the expense of sensitivity to the widely varying 
circumstances facing school districts. 

The Increasing Complexity ol State Aid Formulas 
Between 1965 and 1980 many states modified their 

school aid lormulas to increase their sensitivity to the 
wide variation that exists in the property wealth of school 
districts. Using approaches that had been used before, 
such as the foundation program. and using newer ap· 
proaches, including guaranteed tax base, guaranteed 
yield, two-tiered systems and recapture, the states have 
been fairly successful at allevlaling the Impact of property 
weallh on school district spending decisions. While some 
ol these new approaches have exotic names, they are es· 
sentialfy equivalen t to the older approaches in terms of 
their computation. They differ In regard to those factors 
that the state controls: tax rate, expenditure level, or level 
of stato match for local funds. 

Those wealth-related for mu las have become comp Ii· 
cated by mandated minimums and maximums, "kinked" 
matching relationships under which state aid changes as 
local effort changes, variable partial recaptwe under which 
the state recaptu res only a portion of excess local reve· 
nues and the port Ion depends upon the level o f local rev
enues, and proportional reductions of state support when 
districts do not make specified tax e ffort or when state ap· 
propriatlons are less than the level required to fully fund a 
formula. Over the past few years a number o f states also 
have implemented new approaches to measure the wealth 
of school districts. Most states continue to rely on prop
erty \vealth per pupll as the Indicator of relative fiscal 
strength. Many states have either improved their property 
assessment systems or used property assessment equali
zation procedures to assure that the distrlbu lion of state 
aid is based on comparable measures o f the property 
wealth o f districts. Some states have moved beyond prop· 
erty wealth and included income in their determination or 
fiscal capacity. Recently, Vermont included an income 
factor in Its formula, joining Rhode Island. Virginia, Kan· 
sas, Connecticut, Maryland, Missouri, Pennsylvania and 
New York, which use such a factor in distributing at least a 
portion of state support. 

Winter/Spring. 1984 

In the late 1970s the states focused much of their at
tention on improving the sensitivity of school finance sys· 
tems to the varying needs of school districts. These needs 
were primarily asSO¢lated with characteristics or the pu· 
pits being served or characteristics of the districts that al· 
feet the cost of providing services to all pupils. The states 
began this process by creating separate, categorical pro
grams designed to allocate supplementary state support 
for such activities as special education, bilingual educa· 
lion or compensatory education. These programs were 
stimulated by the expansion of federal aid for similar ac· 
tlvltles and many o f them were designed In the same man
ner as federal programs. Some states started to move 
away from the strict financial accounting approach inher
ent in federal programs by using the pupil-weighted ap· 
proach, under which pupils participat ing In relatively 
costly educational programs were weighted to reflect the 
relative cost o f providing services to them. Because most 
state aid systems are enrollment driven. these districts 
would receive more state support. In some states this sys· 
rem operates as a rational method of allocating state sup· 
port with no requirement that districts spend funds for tho 
same purposes for which they are received, similar to a 
block grant approach. Over time, the states have in· 
creased the number of weighting categories consistent 
with the precision of their accounting systems to specify 
program cost differences. It Is becoming somewhat more 
popular now to lhl k funding to the type o f service provided 
by the district rather than the classification of pupils, 
since it is the way the services are provided, and not the 
disability of the pupil. that directly determines cost. For 
example, while there may be a dozen or more categories of 
pupils receiving special education services, such services 
are on ly provided in four or five different ways. 

While the states have made a great deal of progress in 
linking the allocatlon of state support to the needs ot pu· 
pils, they have also started to recognize the cost Impli
cations of distriot characteristics. A number of states have 
studied price-of·education factors that adjust state sup· 
port based on the varying purchasing power of similar 
amounts of money around a state. Florida uses a cost-of· 
living Index: Alaska uses an adjustment based primari ly on 
accessibility . Ohio has incorporated a regional cost-of. 
living adjustment Into its state aid formula and Missouri 
implemented a district cost Index based on factors be· 
yond the control of districts that affect their ability to at· 
tract similarly qualified personnel. States also are incorpo
rating fac tors related to school or school district enroll
ment levels in their formulas in recognition of the rela· 
lively higher per pupil cost of providing educational ser
vices in small school districts. Oklahoma's new system 
contains a formula to increase the weighting given to pu· 
pils In districts with less than 500 pupils. Using a geomet
ric equation, the formula gives more weight to pupils Jn 
very small d istricts . Wyoming's formula, based on class· 
room units, provides more aid to schools that are small. 

Some states atso have included simple approaches to 
recognizing the fiscal impacts of declining enrollments 
by allowing districts to use prior year enrollments or to 
average enrollments over a number of years. These ap· 
proaches do not directly conlront the Issue of marginal 
costs. the recognition that lhe actual cost of adding or 
subtracting a pupil is less than the average cost, but they 
do cushion what could otherwise be a precipitous loss of 
funds for districts rapidly losing enrollment. In a few 
states. extra support is given to urban school districts. A_ 
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few years ago there was a great deal of interest in munici· 
pal overburden, a fiscal condi tion thought to be faced by 
large, urban areas. Court cases In New York, Maryland and 
Wisconsin Included th is issue although research is mixed 
about lls existence. Nonetheless, some states have spar· 
sity and density factors that attempt to provide increased 
state support to very small or very large d istricts. 

One problem that affects school districts, particularly 
as enrollments stabilize or decline. is the increasing cost 
of personnel. In some districts there is little turnover of 
teachers, which results in increasing per pupil costs as 
teachers' salaries increase. Some states recognize this 
problem by including teacher training and experience fac
tors in their formulas. Using these factors, districts with 
relatively bet\er trained or more experienced teachers re
cei ve relatively higher levels of state aid. Oklahoma ex
plicitly Included such a factor in its new formula and other 
states, such as Texas and Delaware, implicitly recognize 
this problem in their foundation programs. 

The Increasing complexi ty of state aid formulas not 
only leads to increased confusion for policymakers, tax· 
payers and administrators, but also increases the llkeli· 
hood that the formula provides inappropriate incentives 
and disincentives for school districts. Every state aid sys· 
tern provides Incentives and disincentives to school dis· 
trlcts. These are complicated because districts with d iffer· 
ent characteristics respond to them differently. Also, 
given the multiple goals of the education system, it is pos· 
sible that a pol icy designed to promote one goal serves as 
a disincentive to achieving another goal . School finance 
systems can be designed to accomplish a variety of objec· 
lives, which might include: 
•Assuring that adequate revenues are provided by school 

districts 
• Encouraging the provision of appropriate education pro· 

grams 
• Promoting the efficient use of resources 
•Increasing t he.productivity of teachers 
• Promoting appropriate levels of local control 
• Increasing parental involvement in school decision·mak· 

ing 
•Improving pupil achievement 
It is now recognized that a particular structure of a state 
aid system can stimulate or discourage districts from pro
viding local support for schools. Some approaches to pro· 
viding support for pupils in special programs may discour· 
age their placement in appropriate programs. States can 
encourage districts to Improve the quantlty and quality of 
services they provide by providing more support for high· 
quality teachers or lower pupi l·teacher ratios or by in
creasing support to districts that comply with procedures 
perceived to be related lo I mprovlng schools. 

It is not easy to understand all the incentives and dis
incentives provided by a state aid system, but increasing 
knowledge in this area is crucial to improving school fi· 
nance systems, particularly as they become more com
plex. Policymakers who do not understand how their state 
aid systems work; how their structures are related to the 
educational goals and objectives of the state; the impacts 
o f state aid allocation procedures on district administra
tors and taxpayers; and the relationship between eqully, 
adequacy and efficiency, will be overwhelmed by the com
plexity of their school finance systems. In the future, it 
wrn be impor tant to assure that the complexity of state aid 
systems can be justified by recognizing the widely rang-
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Ing needs of school districts and assuring that stale SUP· 
port is distributed with incentives to improve the quality o f 
the system. 

Short-term ~nd Long·lerm School Finance Issues 
During 1983 several national commissions and study 

groups have issued reports calling attention to problems 
with the education system in th is country and proposing 
solutions that would affect states, localities. teachers, and, 
hopefully, pupils. In addition, several states are examin ing 
the structure, financing and governance ot education 
through broad·based commissions supported by gover
nors, legislatures, state and local education policymakers, 
anCI the private sector. Edu.cation is emerging as a major 
topic of debate and It is l ikely to be among the central is· 
sues of the 1984 presidential election. Over the next year, 
and possibly longer, education will be highly visible, pre· 
sen ting policymakers with what could be either the best or 
the worst time to debate the controversial issues sur
rounding education and to implement changes, depend· 
Ing on the extent to which the long-awaited economic re· 
covery Improves the fiscal situation in state and local 
school distric ts. 

The recommendations of those study groups that 
have released reports range from exhortatlve rhetoric to 
incremental changes, from those that cost almost nothing 
to implement to those that would require billions o f dol · 
lars of new spend ing, and from those that might best be 
implemented at the federal level to those that can only be 
dealt with by local school districts. Strengthening the cur· 
riculum, improving teacher preparation and inservice 
training, raising teachers'. salaries through a general pay 
boost or merit pay, lengthening t he school day or the 
school year, increasing the availability of technological in· 
novations, increasing admission standards of colleges, 
solving the remediation problem, and a myriad of other 
proposed actions to improve the quality o f the education 
system all have implications for school finance. They al l 
have an impact on the provision of adequate resources for 
education, the equitable distribution of resources, anrJ the 
efficient use of resources. 

State policy makers face two types of school finance 
policy issues as they consider these recommendations in 
l ight of the historical development of school finance: short· 
term problems that should be resolved as quickly as pos· 
Sible and·long-terrn issues thal should be confronted over 
the next few years. Short-term problems include: 
•Provid ing adequate revenu.es to schools 
• Assuring appropriate teacher salary levels 
• Promoting local conlrol 
•Paying for deferred maintenance 
•Creating incentives for school improvement 
• Improving the equity of school finance systems 
The most Important Issue facing the schools today is the 
provision of adequate revenues. While inflation has de· 
creased, the federal role has deteriorated and both states 
and school districts have undergone fiscal stress caused 
by increasing responsibilities and poorly performing 
revenue systems. In the future, in most states, assuring 
that adequate resou rces are provided will be a state 
responsibi I ity. This is not to say that local sources of reve· 
nue should not be tapped; in fact, to assure the viability of 
the system, revenues should be diversified by the use of 
suoh mechanisms as local option sales or income taxes, 
foundations and, perhaps, increased reliance on property 
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taxes, provided that property tax administration can be im
proved. State support will, however, become more im
portant and alternatives to enrollment-driven formulas 
may be needed. 

Over time. the share of all resources consumed by 
personnel has remained fairly constant. In the future, 
demands for teacher salary increases will change this pat· 
tern ; either total expenditures will increase or less funds 
will be avai I able for noripersonnel costs. While states do 
not, in most cases, play a direct rote in setting teacher 
salaries, they must recognize that in order to attract and 
retain highly qualified staffs, adequate funds, targeted to 
salaries, will need to be provided. 

Local control has always been an Important compo
nent of education governance in this country and reliance 
on local control appears to be increasing. School finance 
systems must respond by finding ways to increase local 
control over how much money is spent and how available 
funds are spent by schools. Block grants, scJ1001 site bud· 
geting, and other mechanisms can be used to do this. 

Many states provide no support for capital outlay or 
debt service. During the past few years many districts 
have neglected building maintenance as budgets have 
beeh squeezed. While it is relatively easy to defer building 
mal ntenaMe in the short term, such a policy can be costly 
in'the long term. States will have to become more involved 
in supporting bu ild ing maintenance in order to avoid 
serious problems In the future. 

Policymakers need to examine the incentives in their 
state aid systems and assure that they are designed to im
prove schools. School distric ts that demonstrate improve
ment can be rewarded. School districts can be encour
aged to adopt policies that appear to be related to school 
improvement. Demonstrating improvement In pupil per
formance and operational efficiency will be Increasingly 
important in maintaining public support of schools. 

Equity remains an important goal of school f inance 
systems. States must continue to improve the rationality 
of aid allocation procedures by Increasing their sensitivi ty 
to the needs of pupils and districts and by Improving their 
procedures for measuring school d istric t wealth. The in· 
creasing complexity of state aid formulas should be Justi
fied by improvements in the recognition of factors that af
fect the cost of providing education services. 

In the long run a set of broader issues faces state 
policymakers concerned with school finance. This set in
cludes: 
•Compensating teachers 
• Supporting private schools 
• Improving the effic iency of schools 
• Expand Ing the services provided by schools 
• Assuring the availability of local support 
• Paying forremediation 
While teachers' salary levels will be of concern to policy
makers in the short run, compensation for teachers, In
cluding salaries, benefits, tenure, career ladders, and 
length of work year will be issues over the next several 
years. States will be In a position, through their scnool fi· 
nance systems, to Influence school district behavior by 
creating statewide minimum salary schedules, allocating 
sufficient funds to increase total compensation and pro
viding incentives to districts to modify their current com
pensation systems. 

The recent decision o f the U.S. Supreme Court in the 
Mueller case raises the lssue of state support for private 
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schools to a new level. It Is anticipated that several states 
will examine the use of Income tax deductions, If not tax 
credi t or other mechanisms, to provide tax relief to par
ents paying tuition or other specified costs associated 
with private schools. Public schools will be seeking ways 
to charge students for some education costs, which 
would be eligible for lax deductions, in light of the im
portance attributed to the structure of Minnesota's plan, 
which provides benefits to families of pupils attending 
public and private schools. This issue is l ikely lo receive 
more attention in a few stales than al the federal i<'»tel, 
where opposition to tuition tax credits is better organi zed 
and large budget deficits are likely to continue. 

As the business community becomes Involved in im· 
proving the education system, it is almost inevitable that 
the elficiency of the system will receive more attention. 
Declining enrol lments continue to have serious fiscal Im
pacts which are not understood by the public. Several 
states are considering studies of school district reorgani
zation, a very successful pollcy pursued by the stales up 
until about 15 years ago. As more states become inter· 
ested in the competency of pupils and teachers and state· 
wide testing increases, renewed interest In the relation
ship between resources and attainments Is likely to de· 
velop. All of these factors suggest that school finance sys
tems may be used to provide incentives to reduce costs, 
to consolidate school districts, and to reward d istricts 
with appropriate relationships between inpuls and out
puts. 

School d istricts around the country are experiment· 
ing with the provision of child care services that supple· 
ments the normal education program. Such services rep
resent a new source of income at only marginal expense 
to school districts. No t on ly does care provided before 
and after school provide a benefit to parents, it offers op
portunities to provide more educational services to pupils 
In terms of hours per day and days per year; It even leglti· 
m lzes the provision of very early cl1lld hood e<lucatlon. Be· 
cause the provision of such services also might affect 
teacher salaries and could offset some of the negative Im
pacts ol declining enrollment, it will be an important 
issue, and one with broad fiscal lmpllcatlons In the future. 

The availablll ty, and perhaps the expansion, of local 
support for schools Is crucial to their fiscal lut11re. One 
threat to local support Is the changing demography. A 
smaller proporllon of the popu lation has children in the 
schools, making It Increasingly difficult to obtain voter ap
proval of increasing local taxes. It may be important in the 
future to change both the types of revenues that can be 
used locally, permitting the use of local sales or income 
taxes, and the mechanisms by which approval for such 
revenues is ach ieved, by giving greater power to school 
boards to impose laxes. 

A number of issues affecting the future of school 
finance are related to the interaction between the elemen· 
tary/secondary and higher education systems. Increased 
competition between the education sectors for scarce 
resources will make it even more important to resolve 
these terri torial issues. One of these issues is remed ial 
education, services provided to pupils who do not meet 
whatever standards are specified to continue their educa
tion. It may be costly to retain pupils in elementary 
schools rather than simply allowing them to continue into 
high schools. Which sector should provide remedial edu
cation beyond high school, and who should pay for such 
services (the pupil, the state, the school district, or some 
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combination) must be addressed. 
In conclusion, school linance will continue to be an 

important policy issue in the future. States will play a cen· 
tral role in funding schools. In designing state aid sys· 
terns, policymakers will need to balance the amount of 
revenue they provide against the equity they achieve and 
the level of local control they promote. States will increas· 
ingly use school aid formulas as policy tools that provide 
Incentives for school improvement and efficiency. State 

6 

policymakers will not be able to confine their concerns 
about school finance to formula structures; they wlll need 
to pay special attention to compensating teachers. the 
provision of local support, aiding private schools, and the 
relationship between elementary/secondary and postsec· 
ondary education. As the states recover their economic vi· 
lalily, they will be besieged by increased demands for sup· 
port; school finance, an old concern surrounded by new 
Issues, will be at the top of the list. 
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Contemporary efforts to adjust state 
finance plans for differences in 
teacher salaries are, at best, prema
ture. 

Teachers' 
Salaries and 
Finance Equity 

by C. Thomas Holmes and Kenneth M. Matthews 

Finding appropriate ways of adjusting state finance 
plans to compensate for differences In the costs of educa· 
t ional resources has been a persistent problem. Because 
differences in the salaries of teachers are considered to 
be the dominant source of differences among districts in 
the costs of resources, contemporary research focuses on 
ways of determining the cost of teachers. This article will 
briefly examine prominent efforts to arrive at teacher cost 
indices to illustrate the complexity of the problem and 
identify major areas of disagreement among researchers. 
Salary determination practices will be examined and impli
cations for finance equity will be discussed. 

The Cost of Teachers 
Local costs of living, supply of and demand for teach· 

ers, and wages in local industries have been advocated as 
bases for deriving teacher cost indices. Although each of 
these approaches appears to be logical, none has proven 
adequate. 

Costs of Living 
The intial cost adjustments in Florida were based on 

differences among districts in the local costs of living. • 
Fox charged that this method was inadequate because 
" ... it focuses on the cost of living within districts rather 
than the cost of living of teachers .... It focuses on point 
of employment, not point of expenditure, and these two 
points do not coincide .. .. this technique seems to be a 
device to channel funds into districts which contain 
wealthy residents.'" Matthews and Brown examined 
changes in Consumer Price Indices and changes in begin
ning teachers' salaries In eighteen standard metropolitan 
statistical areas and found relative change in Consumer 
Price Indices to be " ... an unreliable indicator of concur
rent changes In beginning teacher salaries and an ineffi· 
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cient predictor of future salaries."' Thus, even though ad
justments based on local costs of living have strong emo
tional appeal, the empirical base supporting them has not 
been established. 

Supply and Demand 
Supply and demand approaches are based on the as

sumption that teachers' salaries reflect the strength of the 
desire of local officials to employ quality teachers and al· 
feet the supply of teachers. The arguments against the 
use of the economic concept of supply and demand are 
numerous. 

A major argument against the use of supply and 
demand approaches is that the supply of teachers is not 
h ighly elastic. Matthews and Holmes asserted that the 
supply or teachers that may be assumed to be mobile is 
dominated by those entering the profession.' If this asser. 
tion is correct, then supply and demand approaches 
w0uld logically be limited to beginning teachers. If not, 
the error may be substantial. According to Stiefel and 
Berne, the use of beginning teachers' salaries results in 
teacher cost indices that are one-third to one-half as large 
as when average teachers' salaries are used! 

A second argument against supply and demand ap· 
proaches is the disagreement among researchers as to 
what data are appropriate proxies for supply and demand 
factors. For example, Matthews and Brown challenged 
Chambers' use of average daily pupil attendance, the cost 
of land and housing, the degree or urbanization, popuia· 
t ion density, the popu lation of the county, and the dis· 
tance of the county from the nearest central city as prox
ies for supply and demand factors.' Wentzler argued that 
district family income level could be classified as a dis· 
trict amenity or a district disamenity.' As an amenity, 
higher Income areas would presumedly attract applicants. 
As a disamenity, higher income areas are assumed to re· 
duce the number of teaching applicants. (The same logic 
holds for the cost of land and housing.) Wentzh~r also 
questioned the u.se of pupil counts in computing teacher 
cost indices.• 

Local Industry Wages 
Gensemer reasoned that high wages in local indus· 

tries have a negative effect on the supply of teachers.• The 
direct application of his logic to the computation of 
teacher cost indices is questionable because of his find
ing that the differential In classified personnel salaries be· 
tween high wage areas and low wage areas was more than 
twice as great as for ihe salaries of certificated person· 
nel." Although he used per capita personal income in· 
stead of local industrial wages, Matthews found a nega· 
tive relationship between changes in local income levels 
and changes in beg inning teachers' salaries in metropoli· 
tan areas. " An alternate to Gensemer's logic is that high 
local industrial wages may increase the supply of teacher 
applicants because of the opportunities for employment 
for family members who are not trained as teachers. 

As pointed out in the brief discussion above, contem
porary efforts to compute teacher cost indices have not 
been universally accepted." Part of the reason for the 
level of disagreement that exists can be linked to the ab· 
sence of credible teacher salary determination theory. An 
examination of recent data supports the our contention 
that adjustments to state finance plans based on differ
ences In teachers' salaries are, at best, premature. 
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Salary Determination Practices 
The importance attached by superintendents and 

school board members to the salaries paid teachers in 
other districts is often clearly demonstrated when local of
ficials choose to study their compensatory systems. A re· 
cent request for proposals from a large Louisiana school 
system included the fol lowing requirement: 

"A 1eview of salary data pertinent to the development 
of a salary compensation program must be conducted 
as a basis for understanding the relationships be
tween employee salaries within the district and . . . 
similar salaries paid in the Standard Metropolitan 
Statistical Area (SMSA) within which the district is lo
cated, and other similar school districts' salaries."" 

A Georgia school system was even more specific naming 
the districts with which it wanted to be compared, d.h.: 

"The consultant will survey the 13 school districis in 
the Metro· . .. area to obtain comparative data on sal
aries and supplements. (These systems are ... . )"" 

Because school systems are apparently interested in the 
salaries being paid in neighboring districts, a metropolitan 
area was selected for a case study. 

Salary schedules were obtained from thirteen school 
districts within one Standard Metropolitan Statistical Area 
(SMSA). These data were subsequently plotted to show re
lationships among the salaries of teachers in the selected 
districts. Figure 1 represents the annual salaries paid by 
the selected districts to teachers holding master's degree 
certification . 

As can readily be seen lrom the figure, the thirteen 
districts have divided themselves Into three distinct groups 
with respect to the salaries paid to teachers. We have 
chosen to label the higher paying group, composed of dis
tricts 1, 2, and 3, the "competitive elite." The middle group 
or "normalizers" consists of districts 4 through 9 and the 
bottom group or " laggards" is composed of districts 
10through 13. 

The Competilive Elite 
If the curves representing salaries paid in districts 1, 

2, and 3 are studied closely, evidence of pol Icy decisions 
in the districts become evident. The three districts have 
salary schedules, based on different philosophies, that al· 
low each superintendent to claim the highest salaries in 
the area. 1-$ 

Central office personnel in District 3 have designed a 
schedule In which all step raises are given in the first ten 
years of service. From the time a teacher is tenured 
through thirteen years of experience, the superintendent 
in this district can claim to be paying the highest salaries. 
Obviously an attempt Is being made to attract the best 
young teachers in the market. Local officials apparently 
believe the relatively high salaries being paid to younger 
teachers Will discourage them from relocating, and that at· 
ter fourteen years of service within the d istrict, the teach· 
ers are not likely to leave the system before retirement. 

Officials In District 2 have chosen to give somewhat 
smaller Increases per year of experience than District 3 
but to give credit tor more years of experience. It appears 
that the leaders In this district have decided to attempt to 
keep t heir more experienced teachers and to vie for the 
services of other experienced teachers. The result of this 
decision is that the superintendent of District 2 can claim 
the highest salaries in the metropolitan area for teachers 
with fourteen through twenty-six years of experience. 
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Officials in District 1 have made a policy decision to 
reward extended service within the system. This decision 
is reflected in the salary curve in Figure 1, as well as In of
ficial policies. (e.g., District 1 will only award one-half 
credit for any teaching or administrative experience prior 
to being employed in District 1.) After twenty·four years of 
experience. the salaries in District 1 catch up to the sala
ries being paid In District 2. After twenty-seven years of 
experience the teachers' salaries in District 2 are higher 
than in any other district within the SMSA. 

The Normalizers 
The largest group of districts is that where salaries 

are close to, or at, the meap salaries in the area. For vari· 
ous reasons (they don't believe they need to, they don·t 
believe they can afford to, and so forth) officials ln these 
districts have made pol icy decisions not to compete with 
the competitive elite in terms of teachers' salaries. In fact, 
in one of these districts the school board has adopted a 
policy that it wilt pay salaries at the average for the area. 
On close inspection, the slx salary curves representing 
these districts reveal the same kind of status maneuvering 
within this gr9up as was observed within the compet itive 
ellte. 

The Laggards 
This group of tour districts is composed of those 

where salaries for the more experienced teachers fall sub· 
stantially below those of the competitive elite and nor
malizers. It is interesting to note, however, that even these 
districts offer salaries that are reasonably competitive for 
beginning teachers with master's degrees. Thus it ap· 
pears that competition for beginning teachers is stronger 
thall competition for the services of highly experienced 
teachers. 

Revenue Potential 
In an earlier study of the salaries of beginning teach· 

ers with bachelor's degrees in Florida's sixty-seven 
school districts, Matthews and Holmes found that the 
revenue.generating potential per pupil of local districts 
had a significant effect on local salaries. Those with sala· 
ries above that predicted from the mean beginning sala· 
ries in contiguous districts were significantly more likely 
to have greater revenue potent ial than those whose sala· 
ries were lower than predicted," 

In an attempt to replicate the results of the Floricla 
study, Spearman Rho correlation coefficients were calcu
lated with the data for the thirteen districts. The districts 
were ranked in order from the highest nonexempt as· 
sessed property valuation per pupil in average daily atten
dance to the lowest." In addition, the districts were 
ranked on the salaries they were paying teachers at each 
of four certification levels, first with no years of experi
ence and again at the maximum number of years of experi
ence. The results of the correlations between rank in prop· 
erty wealth per pupil and salaries are reported in Table 1. 

At the maximum experience end of the salary sched
ules, there is a high positive relationship between teach· 
ers' salaries and revenue potential. In fact, approximately 
sixty-five percent of the variation In the teachers· salaries 
Is associated with the variation in assessed valuation per 
pupil In average dal ly attendance. Salaries paid beginning 
teachers with a certificate based on a bachelor's degree, 
however, correlate only moderately high with assessed 
valuation. 
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Figure 1. Salaries Paid Teachers with Master's Degrees In 13 Districts Within One Metropolitan Area. 

It appears that local officials feel a need to compete 
as much as possible for beginning teachers and this com· 
petition is only somewhat moderated by available rev· 
enue. Toward the higher end of the scales, the amount of 
revenue moderates the competition more and seems to 
become a highly significant determinant of teachers' sala· 
ries. 

Winter/Spring, 1984 

Implications for Equity 
As stated earlier, the evidence indicates that contem

porary efforts to adjust state finance plans tor differences 
in the salaries paid teachers are, at best, pre'mature. If, as 
demonstrated in the Florida study, districts with higher 
revenue-generating potential pay higher salaries, then glv· 
ing districts with high teachers• salaries more revenue ap· 

9 

11

Sparkman: Educational Considerations, vol. 11(1) Full Issue

Published by New Prairie Press, 2017



pears to be Illogical. If given more revenue, the data indi· 
cate distric ts would pay teachers higher salaries. Subse· 
quent studies of the cost of teachers would show those 
districts currently having high teacher cost Indices to 
have even higher indices following the receipt of addi· 
tional revenue. Thus, a cyclic closed system would be in 
operation. Higher salaries generate more revenue and 
greater revenue generates higher salaries which generate 
more revenue and so on. 

Finance equi ty dictates that differences in the quality 
of education among districts Is not to be a function of the 
wealth of the districts. With differences in the cost of edu· 
cational resources dominated by differences in the 
salaries of teachers and the salaries of teachers strongly 
affected by d istrict wealth, cost adjustments can, and are 
likely to, contribute toa reduction in fi nance equity. 
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posals for Conducting a Comprehensive Wage and Salary 
Study, " November, 1982, (mimeographed}. 

" The authors have heard officials from each of 
these three districts claim that tMir respective distric ts 
"pay the highest salaries." 

" Matthews and Holmes, " Implications," 1983. 
"Rank order o f the school districts on assessed 

property valuation per pupil in average daily attendance 
was obtained lrom the Georgia School Finance Project, 
Michael W. LaMorta, director. 

Table 1. Correlations Between Rank in Teacher Salary 
Paid and Rank in Assessed Valuation per Average Daily 
Attendance. 

B.S. M.Ed. Ed.S. Ed.D. 
Oyears 

experience .51 .72 

maximum years 
experience .78 .82 .78 .81 

·The state does not certify teachers at these levels unlit 
they have three years of experience. 
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Before we implement a merit pay plan, 
we need to concentrate our efforts on 
increasing teacher salaries across the 
nation. 

Merit Pay: Is It 
the Icing Without 
the Cake? 

by Deborah Inman 

The issue of merit pay is one of the most contro
versial in education today. The findings of A Nation at 
Risk and Action for Excellence have generated a momen
tum regarding quality education unlike any experienced in 
quite a few years. Like many problems In education, the 
condition of our public schools had to become al most fa
talistic in the eyes of society In general and the legislators 
in specific before the necessary measures for improve· 
ment would be supported. 

One of the underlying problems associated with the 
poor quality of public education is the low salary level of 
school teachers. As a result of these low salaries, many of 
the best teachers leave the classroom in an effort to make 
more money and upgrade their standard of living. This de· 
parture of many of the more competent teachers has be· 
come a possible explanation for the lower standards of 
qual ity in our· public schools today. Merit pay has been 
suggested as the solution to this problem. Many believe 
that if the better teachers were paid more than the fess 
competent teachers, then the more effective teachers 
would stay in the classroom rather than moving Into ad
ministration or leaving the public school system alto
gether. 

The basic concept of merit pay is very American in 
that i t supports upward mobility with the more competent 
receiving higher salaries than the less qualified. It is this 
American concept that forms one ol the basic qual ifiers in 
the definition of professional. The present educational 
pay system does not differentiate between good, bad, or 
ind ifferent teachers. For the most part, all teachers are 
treated the same, relieving teachers of the responsibility 
to excell. As such, the present nondifferentiated salary 
schedule for teachers prevents education from being de· 
fined as a profession. There are some, hOwever, who be· 
l ieve that merit pay will encourage educational profes
sionalization by removing the rewards for mediocrity 

Deborah Inman Is assistant professor of education 
finance in the Department of Educational Admin
istration and Higher Education at Oklahoma State 
University, Stillwater. 
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which are established in our present system (Bruno and 
Nottingham, 1974). On the other hand, others believe that 
individuals who become teachers work for intrinsic rather 
than extrinsic rewards (Deci, 1976). And, of these, there 
are some who do not believe that intrinsic and extrinsic re
wards can work together cooperatively to encourage the 
highest level of productivity. In fact, It has been found 
that in some Instances extrinsic rewards can reduce In
trinsic motivation (Deel, 1976). This is attributed to the 
basic need to feel competent and self-determining. The 
prime concern is that an Individual's motivation will be 
influenced more by external benefits than by personal in
terest and genuine concern . There are those, however, 
who believe that all extrinsic rewards are not harmful. 
These individuals believe that extrinsic rewards such as 
praise and support can reinforce intrinsic motivation as 
opposed to merit pay which would inevitably control be
havior. Advocates of this viewpoint support merit praise 
rather than merit pay. On the other hand, those who sup
port both merit praise and merit pay make a valid point: 
merit praise alone wi II not support today·s economy, and 
therefore something must be done to increase teacher 
salaries. 

The purpose of this article is fourfold. First, ii is to 
clarify the underlying need for merit pay. Second, It is 
to evaluate the feasibility of merit pay. Third, It is to dis
cuss proposed leglslatlon, and fourth, It is to determine 
whether merit pay is the best solution to the Immediate 
problems facing education Joday. 

Steps obviously need 10 be established to imp rove 
the quality of education. Means need to be created for 
honor, prestige and remuneration in an effort to keep the 
best teachers in the classroom to ensure quality educa· 
t ion. Teachers who are more competent and productive 
should be treated differently than those who are less ef· 
fective. Advocates of merit pay believe that each of 
these issues can be properly addressed through a merit 
pay system. Opponents of merit pay disagree stating that 
the system will not improve the quality of education, but 
instead, will encourage mediocracy. They believe that 
rather than pay the good teachers more while leaving the 
less effective ones In the system at lower pay scales that 
ii would be more effective to .replace these less com
petent teachers with capable teachers by raising the 
salary scale for al I teachers. They believe that if teacher 
salaries are Increased then education can attract more 
qualified lndfvlduals to lhe classroom. 

Both the advocates and opponents of merit pay make 
one very clear statement: " you get what you pay for." If 
society is not willing-to support a system that recognizes 
extraordinary teaching and effort, then it shOuld n·ot ex
pect extraordinary teaching and effort. The public, in gen
eral. has difficulty understanding this sudden revelation 
regarding less qualified school teachers. However, there 
are many reasons for finding Jess qualified teachers In the 
schools; the most prominent being the changing times. 
Until the late 1960s, the schools attracted the brightest 
and most capable female college graduates because 
teaching was, for the most part. the best job available. As 
the job market expanded to make other vocations avai 1-
able to women and as women gained support for equal op
portunity employment. the school system was nqt pre
pared to compete (since they had never had to actively re
cruit) and many of the bright, capable women who would 
have previously chosen to be a school teacher, now pre
ferred other vocations. It was a real challenge to be ac-
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cepted Into different vocations such as business, engl· 
neering and law. Consequently, if education wants to at· 
tract these bright, capable Individuals, the public school 
leadership must be prepared to compete for them. 

It is evident that the present salary system for teach· 
ers must be changed If eduC<ltion is going to attract and 
keep the most qualified teachers. lnltially, the idea behind 
merit pay was to provide an incentive to teachers and to 
correct some of the inadequacies of across the board 
raises in traditional salary scales. The question to be acl· 
dressed now is whether merit pay is a feasible alternative 
to the present system. In theory, merit pay for teacl1ers Is 
attractive, but in practice, it is difficult to implement. The 
primary obstacle is the evaluation process. Hooker (1978) 
found th al politics and personal relations play a large role 
In a merit pay system. McDowell (1973} described the 
problems of using evaluations made by a single ind ividual 
based on a study by Worth. The most critical Questions re
gard the evaluation criteria. The identification of the 
characteristics which distinguish meritorious educators 
is, In itself, quite controversial. Few educators agree on 
what ii Is lhat causes a good teacher to be effective. Some 
would like to base ii on achievemenl scores of the stu· 
denls at the beginning and end of lhe school year. Others 
believe that Increasing and maintaining high studen1 at
tendance rates is a valuable measure. Still other$ think it 
should be based on creative teach ing methods or addi· 
tlonal time spent preparing for class outside of lhe regular 
school day, And finally, there are those who believe that a 
teacher's Involvement with professional associations and 
research should be considered. Other characteristics for 
consideration Include number of graduate hours, years o l 
experience and so forlh etc. Obviously, there are a host o f 
attribu tes that differen t evaluators would like 10 see con· 
sidered. Unfortunately, there are none to date that reflect 
lhose which both leachers and administrators agree on. 

Merit pay Is not a new idea. The first attempt at such a 
program was in 1908, reachin g a peak in the 1920s, and di· 
minishing In the 1930s to 194-0s. Interest in merit pay was 
rekindled In the 1950s with the actual use of merit pay sta· 
bifizing In the 1960s at approximately 10 percent, A decline 
began again with the decade of the seventies with only 
four percent of the school districts using lt and only 
another four percent considering such a plan. The school 
districts that tried merit pay and then abandoned It cited 
several reasons for doing so, including administrative 
problems, personnel problems, collective bargaining, fi
nancial problems and other problems. The area that 
created the most distress centered on personnel prob· 
terns caused by: unsatisfactory evaluation procedures, 
staff dlssenlon and lack of proper funding. These three 
areas con tinue to be the cen ter of controversy regarding 
the feasibility of Implementing merit pay plans. Adminis
trators and teaohers perceive different criteria as Im
portant in the evaluation process. Not only is there dis
agreement regarding the actual criteria, but there Is grave 
concern regarding the appointment of the evaluator. The 
question of who, if anyone, has or should have the 
aulhorlty to evaluate teachers' performance Is quite con· 
troversial . The concern regarding staff dissenion Is 
caused by the need of each individual for recognition of 
competence. In school systems where only 15 percent or 
25 percent of the total number of teachers can be accom· 
modated by a merit pay plan may create problems If, by 
chance, more teachers were qualified for the merit pay. 
Additionally, dlssenlon may be created by the mere fact 
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that when a select lew receive recognition, those who do 
not may feel that the entire community thinks of them as 
incompetent. Funding Is always a problem whenever a 
school improvement plan is Introduced. Inevitably, more 
funds wilt be reQulred for Implementation, but seldom are 
the funds obtained before the Idea is Introduced. Merit 
pay is no exception and, in fact. cannot be realistically 
considered if the necessary funds are not identified prior 
to implementation. 

Today, three states including Tennessee, California 
and Florida, have proposed legislation supporting various 
forms of merit pay. Tennessee's Master Teaching Program 
designates fou r career stages. These include apprentice, 
professional, senior, and master teacher. The salary in
crease for each level would range from $1,000 to $7,000. 
The actual Increase would be determined by career level 
and length of contract in terms of the number of months 
per year. Of the total number of teachers in each local 
school system, supplements would be provided for up to 
25 percent for senior teacher status and up to 15 percenl 
for master teacher status. 

Galifornla Is endorsing incentives for master teachers 
with the intention of raising salaries for both beginning 
teachers and master teachers. Master teachers would 
receive a $4,000 annual raise and starting salaries for 
beginning teachers would Increase $4,500 over a three
year period. 

Florida's master teacher-differentiated stalling plan 
encourages teachers to apply for "associate master 
teacher" or full ''master teacher.·• Associate master teach
ers would receive salary increases of $3,000 and full mas· 
ter teachers would receive $5,000 bonuses. Criteria for de
termining elig ibili ty for associate master teacher and full 
master teacher include years of experience teaching, edu
cation degrees received, evaluation and testing. 

Each of the three states has experienced various dil
flcultles In proposing a merit pay plan. In Tennessee, one
of the major obstacles was that the teachers were not in
formed of the plan until two hours before the governor an
nounced it to the legislature. As a result, teachers are less 
inclined to support the program because they feel very 
strongly that they, as teachers, should have some input 
into the decision·making process involved in establish· 
ing such a program. California's major obstacle has been 
funding. Although the legislature and the educators want 
to raise sales or corporate taxes to finance the program, 
the governor opposes tax increases of the magnitude that 
would be necessary to sµpport such a plan. Because the 
governor supports Incentives for master teachers, com· 
promises are being discussed. Florida, on the other hand, 
has made considerable progress with the state tegisfa· 
ture's approval o f a tax Increase to Implement the gover· 
nor's school improvement plan. 

The positive steps taken by these states toward leg· 
islation for merit pay support the need to carefully de· 
liberate the problems that merit pay is expected to 
solve in an effort to determine If merit pay shOuld, in fact, 
be the first step. If the problem Is a public school system 
that is rate<! as inadeQuate and Ineffective, then attention 
should be focused on all teachers, nol Just a select few. 
The nation's commitment to education has declined over 
the past ten years. With the decline of support for ed· 
ucation, comes the decline In quality. The bottom line 
Is: you get what you pay for. The average salary for all 
school teachers across the United States Is far below that 
of other professions with the same number of years of 
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education and work experience. Perhaps It Is time to pro· 
fesslonallze education. But, In my opinion, we need to 
start with the base salary for all teachers. There appears to 
be more willingness to support only the best teachers 
rather than broad support, which would provide for across 
the board raises for all teachers. Beginning teachers are 
grossly underpaid. Therefore. I believe that before we im· 
plement a merit pay plan, we concentrate our efforts on in· 
creasing teacher salaries across the nation in an effort to 
attract and keep the more qualified and effective teachers 
in the public schools. After teacher salaries are raised 
across the board, then various types of meri t pay might be 
very feasible. I believe a merit pay plan should be de· 
signed to Improve instruction thereby increasing achieve· 
ment while relatlng salary to performance. The American 
Association lor School Admlnlslrators l\as made a state· 
ment regarding Its position on merit pay for teachers. It 
states that " ultlmately, a merit pay plan should be Judged 
by its ability to assure effective education tor all stu· 
dents" (The School Administrator, September 1983, p. 24). 
This, I believe, Is an Indication that the Immediate need Is 
effective teachers for all students which can only be as. 
sured by increasing salaries for all teachers. After all, If 
you get what yo'u pay for, then It Is time that we pay for 
what we e·xpect if we are going to demand it. 
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The problems posed by recurrent and 
resistant salary problems in educa
t ion will require fundamental recon
sideration of school organizational , 
operational and administrative strate
gies. 

Teacher Salary 
Differentials 
and Out-of -Field 
Teaching 

by Bettye MacPhail·Wilcox 
and 

Robert T. Wi lliams 

The quality o f public education has been cri ticized 
~idely In the last f ive years, and the recent spate o f na· 
t1onal stud ies' has echoed and magnified such critic ism 
to a deafening roar. Unfortunately there have been few 
sustained and systematic efforts to determine the valid ity 
of the charges against public schools or the subsequent 
matter of explaining decline. The tendency has been to ac· 
cept the allegation of decline as fact and develop an atm· 
chair hypothesis about the causes. Hence, one must won· 
der on what basis the proposed cures are founded. 

Though there are many explanations for this peculiar 
sel of circumstances. one important reason concerns the 
d1fllcully of defining, measuring, and relating variables 
that connect the quality o t education wi th the quality of 
teaching. The relationships between these concepts are 
ambiguous and undergirded by assumptions that are o f. 
ten unexamined. For example, accepting decline on the 
basis of fall Ing test scores for students and teachers as· 
sumes that a given standardized test does in fact measure 
things that truly reflect the quality of education. 

The case for l inking the quali ty of education with in· 
adequate salaries is even more tenuous, and the absence 
of a tidy methodology makes the rationalization of no ac· 
lion or postponed action more defensible than i t might 
otherwise.be. H~wever, it Is possible to examine the qual· 
1ty·salary issue m another light. This research brief pro· 
vides the rationale for doing so as well as some prelimi· 
nary evidence on the matter, and implications for admlnls· 
trators and educational policymakers. 

Bettye MacPhalf ·Wifcox and Robert T. Wiiiiams are 
faculty In the Department of Educational Leadership 
and Program Evaluation, North Carolina State Uni· 
varsity, Raleigh. 
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Background Considerations on Quality and Salary 
To date the evidence of a relationship between the 

quality of education and teacher salaries rests on proposl· 
tions derived from economic theory, descriptive studies 
based on these propositions. and reports of declining test 
scores among students and teachers. Economic theory 
postulates that unsatisfactory social and economic bene· 
fits within a profession wili lead to a decline in the supply 
of specialized labor for the profession. 11 also postulates 
that as the supply of specialized labor dwindles, those re· 
maining in the labor pool of the pro fession will have a dif· 
ferent set of characteris tics than those who leave the pro· 
fess ion.• 

As reported earlier, declining test scores for students 
and teachers have been lnlerpreted as evidence that the 
quality o f public education is suffering and that the quality 
o f teachers is declining also. Tl1ough this rests on an as· 
sumed relationship between test score and quality, the 
fact Is that standardized lest scores for students and po· 
tentiat teachers have fallen coincidentally with the pur· 
chasing power of teachers.' It also has been demon· 
strated that the mean test scores of teachers who remain 
in the profession are lower than the mean test scores of 
teachers who leave the profession.• Further, numerous 
surveys of classroom teachers and potential teachers re
port intolerably low salaries as a key reason for malcon· 
tent within the profession, a primary motivating factor for 
leaving the profession, and sufficient cause not to enter 
the pro fession.' 

Despite the evidence regard ing the changing compo· 
sit ion o f the remaining and potential labor pool of teach· 
ers and widespread reports of Inadequate salaries as the 
reason for teacher flight,• national reports fall to make a 
strong recommendation about raising leacher salaries or 
the recommendation is burled near the end or the list. No 
doubt poli tical expediency In the face o f tight fiscal condl· 
tio.ns explains part o f the behavior. as do ideological prop· 
os1t10ns that salary Is Inconsequential to teachers. But, 
reluctance to address the Issue forcefully also may be 
based on an unwillingness to accept the assumed rela· 
tionship between quality of education and quality of 
teaching as reflected in test scores. 

Given this possibility, another line of inquiry about 
the relationship between educational quality and teacher 
salaries can be undertaken. It, too, is rooted in economic 
theory, and i t assumes that proper certification in a di sci· 
pline contributes to the quality of teaching and subse· 
quently to the quality o f education. )the ratio~ale and sam· 
pie employed in this preliminary Inves tigation follow. 

Ratlonale and Sample 
Assuming that some minimal knowledge In a disci· 

pline, represented by certi fication, Is necessary to teach 
effectively, this study sought to determine the statistical 
relationship, if any, between the highest and lowest pay· 
Ing school districts in one state and the proportion of 
teachers assigned to classes outside of their certification. 
We reasoned that given a sufficient salary differential, the 
supply of appropriately certified teachers would be signifi· 
cantly different in high· and low-paying school d istricts. 
Further, we believed that salary would explain a large por
tion of the variation in out·Of·fleld teaching among school 
districts. 

To test these predictions, two groups of school dis· 
tricts in North Carol Ina were Identified as subjects. Group 
one included all school distric ts (N = 44) that did not pay a 
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salary supplement beyond the minim um salary mandated 
by the statewide schedule in 1981. These d istricts com· 
prised 31 percent of all districts in the state. The second 
group contained all districts that paid at least $500 above 
the minimum specified by the state salary schedule, and it 
comprised 15 percent of the total districts in the state 
(N = 22). 

Method and Findings 
A linear regression model, using the general l inear 

model of the statistical analysis, was constructed using 
percent ol out-of-field teachers in eight discipl ines as the 
dependent vaciable. Classification as a high· or low-paying 
district was the independent variable. The results of the 
model were significant (P <•.OOO t) and salary classification 
explained 52 percent of the variation In out·Of·field teach· 
ing between t he two groups of districts. The mean percent 
of teachers out-of.field in low-paying districts was signifi
cantly greater than the mean percentage of out·Of·field 
teachers in the high-paying districts. The percentage of 
unexplained variation may be due to error and factors that 
can be controlled by policy and administrators. Those 
varl<)bles need to be identified and included in the model 
as next steps to t_his preliminary study. 

. These findings are consistent with economic propo· 
s itlons that posit a relationship between the supply of 
speclal l2ed labor and the level of economic benefits avail · 
able to the labor pool relative to those available in alterna· 
live labor pools. They corroborate repocts of teachers and 
potential ieachers who either leave the field or do not en· 
ter it, and they suggest new descriptive evidence relating 
the quality of education and low teacher salaries. The 
credibility of the celationsh ip rests on an assumed link be
tween proper certification, quality of teaching, and quality 
of education. 

In the absence of casual studies, judgments about 
the efficacy of test scores and certification in explaining 
quality must rely on a preponderance of evidence and 
transportable theories. Further, the generalizability of 
these findings beyond one state remains to be demon
strated. However, the approach does provide a unique 
view of the salary-supply-quality issue, and It does have 
some important implicat ions for administrators and policy 
makers. 

Implications and Recommendations 
Negative newspaper coverage about the quality of 

education, conditions of f iscal stringency, and political ce
sistance to the redistribution of existing resources make 
it unlikely that leg islatures will opt for across-the-board 
salary Increments that will make teaching a competitive la· 
bor market. Outside of agitating for rational consideration 
of the quality Issue and the systematic effort to examine 
the issue, what can administrators and policymakers do to 
mitigate the threat of lnsuflicient qualified labor? 

Timeworn practices of assigning teachers to subject 
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areas and grade levels for which they are unprepared seems 
professionally unacceptable. Adopting policies providing 
tor provisional endorsement seems equally flimsy. Both 
have the effec t of hiding the problem as opposed to treat· 
Ing the problem, and it is difficu lt to believe that such ac· 
l ions are based on assessments of what is best for chll· 
dren. 

Effecting differentiated staffing patterns with differ
ent salary ranges has some appeal as a means of enhanc
ing instruction provided by improperly certified personnel. 
Master teachers or team leaders might be employed to 
teach, supervise, and otherwise assist and monitor the 
teachers and curriculum-in-use. Their additional responsi
bil ities and expertise in diagnosis, supervision, and orga
nizing are legitimate reasons for differentiating salaries. 
The use of nontraditional instructional design and delivery 
systems which capi talize on the high technology informa
tion represent another category of interventions worth ex
ploring . 

Clearly, the problems posed by recurrent and resis
tant salary problems in education will require fundamental 
reconsideration of school organizational, operational, and 
administrative strategies. They, in fact, have been needed 
for some time, but the time and cl imate seem most ap 
propriate now. Truly, the challenge tor public education in 
the 1980s and beyond lies within the profession. 
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Several changes need to be made in 
the instructions to the HEGIS finance 
form to enhance the usefulness of the 
information. 

The Utility of 
HEGIS Data 
in Making 
Institutional 
Comparisons 

by Mary P. Mc Keown and Lucy T. lapovsky 

For the last decade, the National Center for Educa
tional Statistics (NCES) has collected data about Institu
tions of postsecondary education through the rubric of 
the Higher Education General Information survey (HEGIS). 
Data have been collected concerning the general charac
teristics of Institutions including proprietary schools, their 
student bodies, faculties, facilities, degrees awarded, ex
penditures. and revenues. The purposes of the HEGIS 
data collection efforts have included the development ol 
an adequate and timely set of data that could be used In 
policy considerations at the national level and policy re
view at the state level, and which would permit intra· and 
interstate comparisons. The administrator of NCES, Marie 
Eld11dge, has suggested that HEGIS data could be used to 
reflect and track federal, state, and institutional re· 
sponses to the challenges presented in the Commission 
on Excellence Report "A Natfon at Risk," or any of the 
other reports currently in vogue.' 

Those decision makers and others interested In Inter. 
and Intrastate comparisons of postsecondary educational 
Institutions 11avo available several other sources of Infor
mation Including M.M. Chambers' surveys' and tile Hal· 
stead and McCoy analyses of data' based on HEGIS Infor
mation. A hlg t1 level of interest in comparative Information 
is evidanced by the existence of many studies prepared to 
gather, critique, Interpret, and/or analyze data on higher 
education.• Of particular Interest to those involved with 
deciaionmaklng refated to higher education policy are 
data that may be used to influence decisions related to 
levels of adequate support and to measures of quality 
among Institutions. 

However, equally widespread as the comparative 

Mary P. McKeown and Lucy T. Lapovsky are fiscal 
analysts with the Maryland State Board for Higher 
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studies are critiques of the usefu lness and comparability 
o t national data, especially HEGIS data. Both structural 
and technical differences among states have been identi
fied and weaken the comparability of data among states.• 
HEGIS provides a valuable national source ol data, de
spite problems associated with lhe surveys. The data are 
readily accessible and are being used increasingly by edu· 
cational researchers. planners, and docisionmakers. 

Like the coordinating and governing boards in many 
states, the State Board lor Higher Education in Maryland 
has adopted the concept o f comparing Maryland institu· 
tions with selected peer institutions to assess lhe relative 
standing of the Maryland institutions. In order to make 
comparisons, the Maryland Stale Board for Higher Educa· 
tion has been using data collected through the Higher 
Education General Information Survey (HEGIS). To make 
comparisons meaningful, the Maryland General Assembly 
di reeled the State Board for Higher Education to assess 
the comparability of data. 

In order to address this Issue, Maryland's staff met 
with staff from the coordinating/governing boards and in· 
stitutions In comparison states. The purposes of this 
study were Ule lollowlng: lo identify problems of compar
ability with HEGIS data; and to make suggestions to NCES 
for improvement of the data and of the data collection 
effort. The study was made possible by a grant from the 
Personnel Exchange of the State Higher Education Execu· 
tive Officers-National Center for Education Statistics 
(SHEEO·NCES) network. 

This study concentrated on data lrom four of the 
HEGIS forms: finance, faculty salaries, enrollment, and 
degrees awarded by academic program. Data from the II· 
nance form were found to be least comparable. Differ
ences in reporting among Institu tions were found on the 
other forms, but these dilferences were few in number. 
Most of the following discussion, therefore, will concen
trate on reporting issues relating to the finance form. 

Problems of comparability with HEGIS data that were 
encountered can be classified Into three categories: 

1. Universe definition 
2. Funding diffe<ences 

and 3. Reporting problems. 
The discussion that follows was based primarily on con
versations with personnel from Institutions and coordi· 
nating boards in Calilorn la, tlllnois, Michigan, Maryland, 
North Carolina, Texas, Virginia, and Wisconsin. Problem 
areas are addressed in the discussion that follows from 
the perspective of comparisons of a system of higher edu· 
cation like the University of Californ ia with other systems 
or parts of systems. Other comparisons might permit dlf· 
ferent conclusions to be reached. 

Universe Definition 
The first of the comparability problems 10 be ad· 

dressed concerns the issue of which functions of a unlver
s1ty/campus1system are included In the HEGIS universe 
and which are excluded. A related Issue Is more complex: 
what should be included and what should be excluded. 

The National Center lor Education Statistics uses 
what is known as a " FICE" code (Federal Institutional 
Code) to identify Institutions of postsecondary education. 
However, not all institutions, or parts of systems of insti· 
tutions, have been assigned this identifying code. Further 
complicating the issue Is the fact that not all pieces of an 
institution or campus are Identified. 

Educational Considerations, Vol. 11, No. 1, Winter/Spring, 1984 
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When placed In the perspective of the HEGIS finance 
form, several areas are of concern. AH entities that have a 
Ff CE code are easily ldenllflable and can be reported with· 
out difficulty. However, not all parts of universities have 
FICE codes; moreover, elements included within entitles 
wtlh FtCE codes change ove< time as the organizational 
structure of the institution/campus/system change. 

The HEGIS finance form instructs that those parts of 
campuses without FICE codes should be included with 
the "appropriate campus. " Proper inclusion can only be 
accomplished if a central system office is involved In the 
completion of lhe forms. An individual campus is unlikely 
to be aware of the I act that a part of its University Cloes not 
have a FICE code and is not included on another campus 
form. If a system office is invo lved, It may select the "ap· 
propriate campus.'' 

For political as well as o ther reasons an institu tion 
may not choose to include an en tity, for example, an agri· 
cultural experiment station, with any existing campus. In· 
clusion of other entities, such as central administration, 
would require prorating revenues and expenditures across 
several campuses. The Internal consequences and the 
time involved to allocate the costs of central adminlstra· 
lion may be deemed to be unworthy of the effort, or of too 
low a priority to be completed. 

· There are several consequences of these problems. 
First , researchers do not know what was included In or ex· 
eluded from the HEGIS finance universe without asking 
specific questions. For example the Universities ol Call· 
fornia and Illinois submitted separate HEGIS finance 
forms for their central administration, al though these ent l· 
ties do not have FICE codes. NCES then apparently pro· 
rates th11se cosls among each university's campuses ac· 
cording to enrollmen t. Staff of the University o f California 
believes this Is a reasonable allocation while the Univer· 
sity of Illinois' staff does not believe this method of alloca· 
tion correlates well with actual expenditures. Alterna· 
lively, the Universities of Texas and Maryland did not 
report the costs of their system administrations. The Uni
versity of Michigan prorates its central system costs 
among lls campuses before submission of the HEGIS 
form. In addition, the University of Maryland does not re· 
port any Information on its agricultural experiment sta· 
tton. The list of varying treatments could continue, but 
questions abOut lhe seriousness of the problem and pos
sible solutions remain. 

This problem Is serious, especially when a small nurn· 
ber of schools are being studied for very specific corn· 
parative purposes. For example, at the University o f Call· 
fornia, the central system costs per student amount to 
more than $800 per FTES: t111s is not an insigni ficanl 
amount. A more efficient solution than having each re· 
searcher who works with the data collect this Information 
can be suggested. 

NCES could compi le In formation on the entities that 
make up a university and which are not explicitly identl· 
fled Jn the NCES directory. Data on obvious entities such 
as system administrations, research laboratories, and ex· 
perlment stations could be requested. Universities could 
then Identify how these entities are reported on the HEGIS 
finance forms. Institutions should be given the option of 
submitting a separate HEGIS finance form for each of 
these entitles knowing that NCES will edit the submission 
into the campuses with FICE codes. This solution would 
eliminate the need to call the University of California to lo· 
cate the Lawrence Hall of Science on the Berkeley 
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campus -:ir the Scripps Oceanography Lab included in the 
San Diego campus. It must be noted that someone at the 
system level does need to be involved in this effort be· 
cause individual campuses will not have the total picture. 

Funding Oillerences 
The problems associated with differences in the meth

ods by which institutions In the various slates fund insti· 
tutions of higher education result In legitimate d iffer· 
ences in reporting the funding differences often need to 
be understood in order to explain why an institution is 
funded at the level It Is; these are differences which are 
not related to Inconsistent reporting. Several types Of 
funding differences will be discussed: the examples given 
are meant to be Illustrative o f ·the great variations that 
exis t. 

Facu lty salaries are affected by the total compensa
tion package provided. The level of fringe benefits pro
vided by the states varies substantially and impacts fac
ulty salary comparisons . For example, In Texas and Ten
nessee the state pays the employees' share of social 
security contributions. Virginia froze all faculty salaries 
for FY 1984 but will pick up the employees· retirement con
tributions equivalent to live percent o l salaries; Tennes· 
see already pays the employees' share ol fringe benefits. 

Faculty salary comparisons atso are affected by the 
definition of faculty rank. For example. the University of 
California does not use the ranK of instructor. However, 
the University of California uses the rank of lecturer in a 
manner equivalent to the way most Insti tutions use the In· 
structor rank. 

Another major difference in funding concerns the ac
tivities that are Included in an instit ution's budget versus 
the budget of i ts related foundatlon(s). None of the foun 
dation expenditures would or should en ter the HEGIS uni· 
verse, but leg itimate differences are attributable to the ex· 
istence of foundations. For example, at the University of 
Michigan, the foundation administers several named pro
fessorships, chairs, and other grant funds. At the Univer
sity of Illinois, Urbana·Champaign, all Intercollegiate ath· 
tetlc expenditures and revenues are handled by the Univer
sity of Illinois Athletic Association which Is a separate en
tity and, therefore, is not a part of the HEGIS universe. 

An interesting problem encountered was the report
ing of extension education. At most of the universit ies 
visited, extension edcatlon was conducted through state
funded campuses. Expenditures and revenues of the ac· 
tivity were reported on the HEGIS finance form; however, 
extension enrollments frequently were not included on 
the enrollment form. For example, at the University of Cali· 
fornia, approximately 135,000 head·count regu lar students 
and more than 300,000 head·count extension education 
students were enrolled. None o f the extension students 
were included In the HEGIS universe. At the University or 
Maryland, all of extension education Is handled through a 
separate campus which receives no state funds. Enroll
ments for this campus were reported on a HEGIS enroll
ment form. 

Among institutions with medical S<:hOOIS., the amount 
of state support for the affili11ted hospitals differs signifi
cantly and cannot be identified on the HEGIS form. The 
hospital expenditures are readily Identifiable on the 
appropriate campus' HEGIS finance form but the state 
subsidy for the hospital is Included with all of the state 
funds received by the campus. 

The problem of funding differences does not negate 
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the use of HEGIS data in any way. These differences often 
will produce results that will promp1 a researcher 10 learn 
more about the institutions which are being compared so 
that the results can be explained. Knowledge o f funding 
differences can enhance the ability to Interpret the data. 

Reporting Problems 
Reporting problems are the result of insufficient in

structions on the HEGIS form, insufficient information on 
the part of the institution, and/or insufficient incentives to 
complete the forms correctly. The instructions on lhe 
HEGIS form provide wide latitude for interpretation. For 
insti tutions that have a budget program srructure different 
from Iha HEGIS program structure, me exercise or map
ping the Insti tution's budget programs to the HEGIS pro
grams requires interpretation by the person completing 
the form. For example, In Maryland, " public safety" is a 
separately Identified programmaflc area for which Institu
tions receive appropriations. Several institutions reported 
these expenditures In plant operations wh ile others re
ported the expenditures In Institutional support. Either 
placement was justillable within the directions. 

A mafor reporting problem concerns fringe benefits. 
The Instructions are clear that fringe benefits should be 
lnoluded, but many institutions do not budget fringe bene
fits and do not know how much they are. Fringe benefit ex
penditures can amount to as much as 25 percent or an in· 
stitutlon's expenditures for salaries and wages; there fore, 
this Is a significant reporting problem. 

There are two possible solutions to this problem. One 
would be an explici t question on the HEGIS finance lorm: 
'"Are fringe beneifts included?" Answers could range rrom 
yes, to a certain percent, to no. For example, In California 
all fringe bonefits are included whi le in Texas only the 
fringe benefits that run throug11 the lns11tullona1 budgets 
are Included which is just a small percent of the total 
fringe benefits. Another solution would be an explicit in· 
struction to estimate the total cost of fri nge benefits if ac· 
tual data are not avallable. Then a question could be in
cluded to ascertain whether the fringe benefit data are ac· 
tual or estimated. 

Another problem encountered was the accurate re
porting of faculty salaries. At many institutions where fac
ulty receive salary stipends from sources other than regu· 
lar salary funds, e.g. endowment income. the stipends are 
frequently not reported. The University or Texas at Austin, 
which does not report salary stipends, found that the re
sult of this underreporting is 10 reduce the average salary 
of full professors by about $1.000. 

What are the so lutions to the reporting problems? If 
more people use the HEGIS data, more Institutions may 
be will Ing to spend the additional time required to report 
accurately. In those Instances where the Information is 
not avai lable and the institution is uncomfortable making 
an estimate, this should be noted. The most common ex
ample of this Is the reporting of fringe benefits. 

Summary and Conclusions 
Problems ol comparability with HEGIS data were 

found In this study, and were classifled into three cale{IO· 
rles: universe definition, funding differences, and report
ing problems. The majority of problems were related 10 the 
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HEGIS finance forms. However, the problems associated 
with the use of HEGIS data In comparing institutions do 
not negate the use of HEGIS data in anyway. 

HEGtS is the only available, universally collected in
formation source on higher education institutions and 
their characteristics. Data collected through HEGIS sur
veys provide researchers with a valuable, and commonly 
understood. tool that can be used in decisionmaking. As 
is true with tile use of other sophisticated tools like com· 
puters, the challenge facing those using HEGIS data is un
derstanding how to best use this tool. The HEGIS finance 
form is a special case that, like a specialized computer 
software package, requires special care and Instruction in 
use . 

. Specifically, tl1e resu lts' of tl1is study suggest that 
several changes be made in the Instructions to the HEGIS 
finance form to enhance the usefulness of the information 
for researchers and others using these data. First, the ad
dition of information on the entitles that make up a univer
sity and that are not explicitly identified in the NCES Di· 
rectory would be valuable. Data on enti ties such as sys
tem administrations, research laboratories, and experi
ment stations could be requested , and universities could 
identify how these entitles are reported on the HEGIS fi. 
nance forms. It is essential that someone at the system 
level of a university or the state level be involved in this el· 
fort to ensure that the total university system is included 
in the HEGIS universe. 

Second, the inclusion o f an explicit question on fringe 
benefits would be of value to chose using the HEGIS forms 
in the comparison of institutions. The answer to the ques
tion o f whether the data are aclual or es timated, and to 
whether fringe benefits are Included at all. would provide 
add itional information t11at would be o t use to those mak
ing comparisons among institu tions. 

Third. the continued and more widespread the use 
of HEGIS data in comparisons among Institutions may 
prompt more individuals responsible for completion of the 
forms to spend the additional time to report accurately. 
Because it Is unlikely that the collection of another survey 
would be viewed posillvely by inslllutional personnel, it is 
Important that the HEGIS surveys be continued and used 
by those In decision-making positions. 

Notes 
'Marie Eldridge, '"Improving the Quality and Relevance of 
Data through an Effective Partnership.'" proceedings of 
the SHEEO-NCES Communication Network National Con
ference, May 18, 1983. Silver Spring, Maryland. 
' M.M. Chambers, Grapevine, published monthly, Depart
ment of Educational Administration and Foundations, ll li· 
nois State University. Normal, Il linois. 
•o. Kent Halstead and Marilyn McCoy, Higher Education 
Financing in the Fifty States: Interstate Comparisons, Fis· 
cal Year 1979, National Center for Higher Educat ion 
Management Systems, Boulder, Colorado, 1982. 
'Paul Lingenfelter, "The Uses and Abuses of Interstate 
Comparisons of Higher Educallon Funding," Business Of
ficer, September 1983, p , 14. 
'See, for example, James A. Hyatt and Robert K. Thomp
son, '"State and Institutional Comparative Analyses Using 
HEGIS Finance Data: A Review" Business Officer, June 
1980. 
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AEFA offers educators conference, 
yearbook and journal. 

American 
Education 
Finance 
Association: A 
Focus for the 
Education 
Finance Debate 

by Nelda H. Cambron-McCabe 

The American Education Finance Association (AEFA) 
was established in 1975 "to provide a forum for the d iscus· 
sion and debate of issues in educational f inance, and to 
encourage and support experimen tation and reform which 
will make education finance practice responsive to emerg· 
ing needs." ' As the only professional organization focus· 
ing on educational finance, the AEFA attracts members 
from diverse groups in the education finance field includ· 
ing academicians, researchers, focal and state schOol ad· 
ministrators, teachers, attorneys. political scientists, 
economists, and legislators. The association facilitates 
communication among these various groups through an 
annual conference, a yearbook, and the Journal of Educa· 
tion Finance. 

The Association 
Although the American Education Finance Associa· 

lion has a relatively brief history, its antecedent was the 
National Conference on School Finance established in 
1958 by the Committee on Educational Finance of the Na
tional Education Association (NEA). Under the direction of 
N EA, these annual conferences drew state and local offi· 
cers of NEA affiliates, state education agency personnel, 
and professors of school administration. The early confer
ences addressed wide-ranging issues, and many of the 
themes and topics are reminiscent of today's AEFA meet· 
lngs. 

Because of the changing structure .and priorities of 

Nelda H. Cambron-McCabe, Is an associate profes· 
sor, at Miami University, Ox.ford, Ohio, and president 
of the Ameri can Education Finance Association. 
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N EA, the organization sponsored i ts last school finance 
conference in 1972. The urgency of school finance issues 
and the expressed interest of previous conference atten· 
dees prompted the National Educational Finance Project 
to sponsor a national meeting in 1973. In 1974 the Institute 
for Educational Finance (IEF) at the University of Florida 
and Phi Delta Kappa fi lled the void, and in 1975 the IEF re
ceived funding under Title V of the Elementary and Sec
ondary Education Act to continue the meeting. To ensure 
continuation of Jhe annual education finance con fer
ences, supporters at rhe 1975 meeting established a pro
fessional organization and elected Professor Roe L. Johns 
as the first president. Later lhat year the AEFA was legally 
constituted. 

With the formation of AEFA and the changing nature 
of education finance in the 1970s, the traditional interests 
expanded to include new and diverse groups concerned 
with financial reform. In contrast to the earlier NEA group, 
the largest percentage of AEFA's membership consisted 
of academicians and researchers, state education agency 
personnel and local school administrators with significant 
represen tation of legislators, legislative staff members, 
federal agency personnel. and teacher organizations. 

In addition to individual memberships, the Assocla· 
t iol) provides for sustaining and institutional members. 
The sustaining membership evolved from an interest and 
concern of other professional associations that an organi· 
zation should exist for the debate of educational finance 
issues. These memberships have been significant in al· 
lowing AEFA to expand its activities. The American Asso· 
ciation of School Administrators and the National Educa
tion Association are charter sustaining members and were 
later joined by the American Federation of Teachers and 
for several years by the Association of School Business 
Officials. These organizations have a represen tative on 
the board of directors and participate fu lly in all associa· 
l ion business. The institutional membership ($100 per 
year) was established for colleges and universities. The in
stitu tional benefits include four copies of the annual year· 
book, two subscriptions to the Journal of Education Fi· 
nance, and four student registrations at the annual confer· 
ence. 

Of particular interest to graduate students are the 
Jean Flanagan Research Awards recognizing outstanding 
dissertation research in school finance. At each annual 
conference, three awards are presented in the memory of 
Jean Flanagan, who organized the original NEA finance 
conferences and was in fluential in establishing AEFA. 

Membership in AEFA 
Membership benefits have expanded byond simply 

the opportunity to attend an annual conference. Through 
the comprehensive association membership of $70, mem· 
bers receive an annual yearbook, a subscription to the 
Journal of Education Finance, conference reg istration, 
and all organizational mailings. 

In 1980, AEFA initiated its first yearbook, School Fi
nance Policies and Practices-The 1980's: A Decade of 
Conflict. This series, published by Ballinger Publishing 
Company, has enabled the Association to provide an in· 
depth review of critical issues and to further accomplish 
its overall goals. Other yearbook titles are Perspectives In 
State School Support Programs, The Changing Politics of 
School Finance, and School Finance and School Improve· 
ment: Linkages for the 1980s. Edi tors include James W. 
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Guthrie, K. Forbis Jordan, Nelda Cambron-McCabe_, and 
Allan Odden. 

Another benefit of comprehensive membership is a 
subscription to the Journal of Education Finance. The 
Journal of Education Finance, publ ished by the Institute 
for Educational Finance at the University of Florida, has 
been a part of AEFA membership since the organization 
was established in 1975. Through AEFA representation on 
the journal's board of editors, the association influences 
editorial and publication policies. Additionally, the execu· 
tive edi tor of the Journal serves as an ex officio member of 
the AEFA board of directors. 

The annual conferences focus on emerging and con· 
tinuing issues in education f inance. The 1983 conference 
addressed topics such as the federal role in school f i· 
nance, fiscal condition of education, l inkages between 
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education and business, and strategies for coping with 
declining state budgets. The theme of the 1984 meeting to 
be held in Orlando, Florida, on March 15·17, is "Financing 
of Educational Excellence." The program has been de· 
signed to explore a number of issues, but especially to 
examine the costs and implications of the nat ional task 
force reports on education. 

Requests for further information can be directed to 
the president of AEFA at 350 McGuffey Hall, Miami Univer
sity, Oxford, Ohio 45056. 

1. Bylaws of the American· Education Finance Associ· 
ation adopted May 12, 1978, p. 1. 
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During the 1980s, educators will be 
forced to take on more responsibili
ties. Recent cases show the courts 
willing to abide by a " hands-off" pol
icy as long as constititutional and/or 
statutory rights are not violated . 

Current Issues 
in Public School 
Law 

by Julie Underwood O'Hara 

The phrase "legalization of education" is common. 
My understanding of that phrase Is that it is a complaint 
made by educators that attorneys Instead of educators are 
running our schools. Assuming that i he phrase has been a 
valid assessment of the past, it appears that it is not going 
to continue to be true for the '80s. It seems we have en· 
tered a new era In education law, in both substance and 
approach. During this era educators will be forced to take 
on more responslbilltles. 

Education law during the late '60s and early '70s 
mafnly involved philosophical issues. The courls were 
asked to address some basic social issues In our country. 
They accepted this task and discussed the concepts of 
equality and liberty, and officially recognized the constitu· 
tional rights of students as citizens of the United States. 
During this period Individuals went to courts to solve per
ceived Injustices. Education law was focused In lhe 
courts and involved litigation between and among teach· 
ers, students, administrators, and parents. 

The next phase of education law was played out In a 
different arena. Throughout the '70s education experi
enced a wave of impact main ly from the U.S. Congress. 
Before this time federal involvement in education had 
been relatively minimal. But the same hand that starled 
granting funds begin regulating. During this time we en· 
coun tered The Lau regulations, The Buckley Amendment, 
Tiiie IX, 94-142 and the more general type of regu lation, 
such as OSHA. The legislation was primari ly enacted to In· 
sure the rights which had earlier been delineated by the 
courts. 

During the first two eras under d iscussion there were 
many Important decisions made by noneducators. In the 
'60s the courts made many major policy decisions and in 
the '70s Congress and federal administrative agencies 
made equally as many Implementation decisions. Now we 
are In the '80s. During this time what educational deci· 

Julie Underwood O'Hara, J.D. is assistant professor 
of education law, Center for Teaching and Learning, 
University of North Dakota, Grand Forks. 
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sions will have to be made, who Is going to make them and 
how will they work through the legal system? 

It appears the major sut>stance o f education law in 
the 80s will be internal issues Involving policies and the 
educational process: personnel management, testing, reli· 
gion, handicapped students, and Interpretation and appli
cation of rules. The earty cases of this eta Indicate a change 
In tenor too. They indicate an increased willingness to al
low the local districts autonomy on these issues unless 
there is a constitutional or statutory violation. 

One example o f intemal issues Is presented in a re
cent U.S. Supreme Court decision dealing with a student 
suspension, Board of Education of Rogers v McCluskey. ' 
This case dealt with a due process Issue in the suspen· 
sion ol two students for In toxication. There the Court held 
it was plain error for the lower'courl to substitute its con· 
struc tion of a board rule for the board 's own interpreta· 
lion. 

(E)ven If The District Court's and the Court of Appeals' 
views (of the Board rule) struck us as clearly prefer
able to the Board's •.• the Board's interpretation of Its 
regulations controls . . .' 

The Court refused to second·guess the board in the area 
of interpreting Its own policy. 

In personnel management the most pressing and per
vasive issue for local school districts Is reduction in force. 
There have been several court decisions regarding the re· 
assignment, demotion, and nonrenewal of school staff. 
These cases may give you some guidance in this area, un
less, of course, your collective bargaining agreement con
tains con trolling provisions. Then the agreement would, of 
course, control your local situation. 

Courts have held that layolfs' or reassignments' of 
person net can be an acceptable procedure during reduc· 
lions In force. According to these cases a reassignment 
will be left to the district's discretion and can be carried 
out wllout due process procedures If It is not a demotion, 
i.e. if it Is a move between co·equal positions. A transferor 
a reassignment is a demotion when the employe£ receives 
less pay or has less responsibility, Is moved to a job which 
requires less skill or is asked to teach a subject and grade 
for which he is not certified, or lor which he has not had 
substantial experience.• Districts often make reduction 
decisions according to seniority. The courts have ac· 
cepted this when the seniority system was already In 
place and Its use was not arbitrary or discriminatory. 

There is a renewed insistence on the part of federal 
courts in this area that idlviduals seek remedies provided 
In state law.• The courts increasingly look to appropriate 
state law and local policy as a basis for decisions. The 
courts are moving to a hands-off stance toward public 
school personnel decisions unless there has been a viola· 
lion of constitutional or federal statutory law. 

The United States Supreme Court in early 1983, 
handed down an interesting case which may have a bear
ing on personnel matters. It also exemplified a rather un· 
expected view of public schools. In this case, Perry 
Education Association v Perry Local Education Associa· 
lion,' the members of a minority union filed suit against 
the district and the board members challenging the nego· 
tiated contractual provision which denied the minority 
union access to the school's mall system. The Supreme 
Court held that no first amendment rights were infringed 
upon because the school's mall system was not a put>lic 
forum o f expression. 

In the area of curricular decisions, there are a number 
of major issues on the horizon. It appears there are crucial 
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questions to be raced by s tate and local districts in imple· 
menting performance evaluation policies. Most common 
recently have been testing issues. These testing issues 
really overlap personnel questions, since many states are 
now using teacher certification tests for licensing. 

As we begin to use competency tests as a basis for 
decisions about individual students and teachers, we 
must be aware of the potential ror misuse and resulting 
liability. For students, the possibilities exist whether the 
tests are used for classification practices, grade promo· 
tion, denial o f a diploma or even eligibility for athletics. 
The thrust of the cases is that testing is accep table If II is 
not really Just a sham for racial or ethnic c lassification• 
and if It is valid and reliable.• As educators, we would hope 
our testing schemes could live up to the<;e minimums. 

Another issue on the education law forefron t is reli· 
glon. On the local level this Involves issues such as 
prayer, silent meditation or o ther exercises with religious 
overtones in school. The larger picture entails accredita· 
lion or regulation of private schools, tuition tax benefits, 
and the proposed constitutional amendment concerning 
prayer in school. 

Recently the United States Supreme Court In Jaffree 
v Board of School Commissioners" reiterated the conclu· 
sion that "conducting prayers as part of school program is 
unconstitutional," However, other issues are not quite as 
clear. Two federal district courts, one In New Mexico" and 
one in Tennessee." and the Massachusetts Supreme 
Court" have ruled that a statute providing for a moment of 
silence for meditation or prayer for students is unconstftu· 
tionat. The courts concluded the primary effect of the leg
islation was to encourage religion. However, there are a 
few sim'ilar cases in other courts pending. Thero Is a pos· 
sibility that other jurisdictions may come out differently 
on the issue. 

The United States Supreme Court resolved a conflict 
In the districts in Mueller v Allen." The Court ruled on a 
Minnesota statute allowing all s tate taxpayers, In comput· 
ing their state Income tax, to deduct expenses Incurred in 
providing " tui tion, textbooks, and transportation" for their 
children attending elementary and secondary school un
der an establishment of religion claim. A statlst1ca1 analyis 
presented as evidence showed that the statute In applica
Uon primarily beneffted parents whose children attended 
religious institutions. Moreover. state offlcafs had to de
termine whether particular textbooks qualified for the tax 
deduction, and disallow deductions for textbooks used in 
teaching religious doctrines. Nonetheless, the Court dis
tinguished previous decisions which found tuition tax 
benefits to private-school students violated the establish· 
men! clause and upheld the statute. This opinion will un· 
doubtedly spur the many private aid plans acr0$S the 
country. 

In the area o f services for handicapped students, the 
United States Supreme Court gave us some guidance in 
Board of Hendrick Hudson v Rowely. ;' Rowley was treated 
as a question of Interpreting 94·1 42,'' the specifics being 
whether a deaf child who was progressing easily from 
grade to grade needed to be provided a sign language in· 
terpreter. The Court held that the school district was not 
required to provide that extra level of services which 
would allow the student to compete equally with non
handicapped students. Instead, the district need only pro· 
vide a level of services which would allow the student to 
benefit from the educational process, and progress salls· 
factorily to satisfy the requirements of 94·142. The Court 
noted specitlcally that Congress had not imposed upon 
districts any specific substantive s tandards, each district 
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has discretion as long as there is beneficial personalized 
instruction developed in the IEPand carried out. 

Finally, in the area of curriculum is the heated topic of 
censorship, book removal. Last year the Supreme Court 
handed down Board of Education of Island Trees v Pico. " 
This case involved the removal o f books from a school Ii· 
brary. The Court held that local school boards may not re· 
move books from library shelves simply because they dis· 
like the ideas contained in those books and seek by their 
removal to "prescribe what shall be orthodox." Books 
may, hOwever, be removed for o ther reasons. The Courl 
recognized that boards should select what is suitable for 
students to read and study. The selection. however, 
should be based on educational considerations. The Court 
specifically recognized the local district's discretion In 
th Is and other matters and stated that federal courts 
should not ordinarily Intervene in the resolution of con · 
fllc ts which arise In the daily operation of school s. How
ever, the district's discretion must be exercised in such a 
manner that individuals' rights are not In fringed upon. 

Thus, a new theme seems to emerge from t '1e courts' 
decisions. The current cases have a common thread 
which is the idea that the courts are willing to abide by a 
"hands off" policy as tong as constitutional and/or statu· 
tory rights are no t violated . The ram ification for local dis· 
trlots is that they wilt have more discretion, and should ex· 
ercise that discretion wisely. The following guidelines 
have emerged from the courts: 

I . Be aware of individuals' rights and consider them 
before acting. 

2. Review your policies with current constitu tional 
and statutory standards in mind. 

3. If you have po licies, follow them. 
4. Anticipate problems or questions as much as is 

P-Ossible and work through them before they occur. 
5. Be aware of rights and laws but don't let fear of a 

lawsuit dictate educational policy. 
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No otherwise qualified handicapped 
student may be discriminated against 
solely on the basis of the handicap 
when participating in school athletic 
programs. 

Section 504 
of the 
Rehabilitation 
Act and the 
Right to 
Participate in 
School Athletic 
Programs 

by Carol L. Alberts 

Section 504 states that "no otherwise qualified lndi · 
vidual shall, solely by reason of his handicap, be excluded 
from participation in, be denied the benefits of, or be sub· 
jected to discrimination under any program or activity re· 
ceiving federal financial assistance.''' Under the act, a 
handicapped person is defined as one who has, has a rec· 
ord of having, or is regarded as having a physical or mental 
impairment that substantially limits one or more major Ille 
activities. Examples of major l i fe activities inc lude seeing, 
speaking, breathing, walking, caring for oneself, and learn· 
ing.2 

In 1977, three years after the enactment of the Reha· 
bi litation Act, the American Medical Association (AMA) 
published a revised set of medical eligibility guidelines for 
student athletes.• According to these guidelines, disor
ders such as uncontrolled diabetes, jaundice, active tuber
cu losis, enlarged liver, the absence of a paired organ, and 
sensory Impairments were grounds for disqualification 
from athletic par!icipation.' Although these eligibility 
guidelines were not legal mandates, they oflen were re-
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garded as such by school district physicians and adminis
trators. Based on these AMA recommendations, numer
ous handicapped athletes were denied the right to partici· 
pate in school ath letic programs and sought redress in the 
courts. The cases that emerged involved student athletes 
who were either absent a paired organ or had a visual or 
auditory impairment. 

In general, students who wish to participate in school 
ath letic programs are required to obtain medical eligibility 
c learance from school district physicians prior to partici
pating. Handicapped students declared medically ineligi· 
ble by school physicians have several avenues of redress. 
Although laws vary from state to state, decisions made by 
district phsyicians often can be appealed to higher ad min· 
istrative authorities, c laims of violations of state educa
tion laws can be flied in state courts, and claims of viola
tions of federal laws can be liled in federal courts. 

The purpose of this article is to examine the cour! de· 
c lsions regarding the participation rights of handicapped 
athletes, and develop policy guidelines for school dis
tricts based on judicial interpretation of state and federal 
laws. 

State Cases 
The case of Spitaleri v. Nyquist' In 1973 was the first 

and most widely publicized case dealing with a handi· 
capped student's right to participate In school athletics. 
The plaintiff, a high school freshman who had lost vision 
in one eye was denied the right to participate in the con
tact sport of football. The school district's decision to dis
allow participation relied heavily on the district physi
cian's recommendation that was based.on the AMA guide
lines tor medical evaluation ot the prospective sport par
ticipants. The plaintiff admlnlstratively appealed the deci
sion of the school district to the commissioner of educa
tion. Following the commissioner's upholding of the rul
ing, the plaintiff filed a complaint in a New York Supreme 
Court to reverse the decision.• According to judicial inter
pretation of New York Education Law section 310,' deci
sions made by the commissioner of education cannot be 
judicially overruled unless they are arbitrary, capricious, 
or Illegal. Despite the fact that the plaintiff provided evi
dence that he was an outstanding athlete with a history of 
successful participation, and that his parents were willing 
10 sign a waiver releasing the school board from liability, 
the court upheld the ruling of the commissioner. The court 
indicated that the decision was not arbitrary, capricious, 
or illegal and, as grounds for the commissioner's dec i· 
sion, cited both the Regulations of the Commissioner of 
Education,' which require a health examination by the 
school physician prior to strenuous activity, and the AMA 
guidelines for medical eligibility. 

Two New York cases that Immediately followed Spita
leri also were based on Education Law section 310. Irani· 
cally, both cases originated from the same school district, 
but resulted in different decisions. In the first case, In the 
Matter of Pendergast v. Sewanhaka Central High School, 
District No. 2,' the decision of the commissioner to bar a 
high school student absent a paired organ (testicle) from 
part icipat ion was reversed by the court. Although the 
court recognized that the AMA guidelines l isted the ab· 
sence of a paired organ as grounds for medical ineligibil· 
lty, l t distinguished the facts of this case because the re· 
malnlng testicle could be eltectively protected, it did not 
Increase the risk of injury to other parts of 1he plaintiff's 
body or other participants, and the missing organ was not 
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functionally necessary for sport participation. 
In the second case a year tater, Colombo v. Sewan· 

haka Central High School District No. 2, " a rlfteen -year· 
old high school student who was totally deaf in one ear 
and Md a 50 percent loss of hearing in the other ear was 
barred from participation in the contact sports of football, 
lacrosse and soccer. Affidavits were filed on behalf of the 
plaintlH by a private physician and two experts in educa
tion of the deaf indicating that it was appropriate for the 
plaintlff to participate. In add ition, the plaintiff's parents 
testified that their son had never sustained an injury 
throughout his extensive participation in contact sports. 
Furthermore, the parents were willing to sign a waiver re· 
leasing the board from liabil ity. The plaintiff indicated he 
had hopes o f a college scholarship and that nonpartici pa· 
ti on would have a devastating effect on his attitude toward 
school and his self-esteem. Nonetheless, the court upheld 
the commissioner's decision and indicated that the risk of 
total deafness, the possibility o f other bodily injury due to 
a lack of perception of the source of sound, and the risk of 
injury to other participants was substantial enough to find 
that the commissioner's decision was no t art>llrary or ca· 
pricious. 

It is apparent that the standard for /udlcial review, as 
defined by New York Education Law section 310. made it 
di fficult for a student, initially declared medical ly lneligi· 
ble to participate, to seek successful redress In the courts. 
The enactment of a federal statute, the Rehabilitation Act 
of i973, however, may provide otherwise qual i fied handl· 
capped athletes with an opportunity to acquire relief. As a 
result of the enactment of this statute along with the 
Spitaleri decision, New York Education Law section 4409 
was passed by the New York Legislature. According to 
this law, the courts could judicially overrule the commis· 
sloner of education if they found that participation was in 
the best Interest of the student and was reasonably safe. 
To meet these two criteria. plaintiffs were required to pro· 
duce a verified petition from their parents and affidavits 
from two licensed physicians indicating that the student 
was medically qualified to participate. The law also re· 
leased the school district from liabil ity in the event of 
injury since, In effect, It was defining reasonable and pru
dent behavior. 

In the case of Swiderski v. Board of Education City 
School District of Albany," a first-year high school stu· 
dent with a congenital cataract restric ting vision in one 
eye filed a claim under Education Law section 4409. The 
supreme court rul ed that i t was in the student's best inter· 
ests for tier to participate in the athletic program provided 
she wear protective eyewear. As defined by Education 
Law section 4409, the school d istrict was released lrom 
Hablllty in the event of injury. 

In an almost identical 1978 case, Kampmeier v. Har
ris, '' a junior hlg11 school student with defective vision 
fi led a section 4409 claim. All hough the lower court ruled 
in tavor of the school board, the plaintiff was successful 
on appeal. The court indicated that school distric t immu· 
nity from liability was not a factor to be weighed In consid· 
ering the best interests o f the student, and that i t was rea
sonably safe for the student to participate If she wore pro· 
tective eyewear. 1 

• 

Federal Cases 
A number of students declared medically ineligible 

for athletic participation have filed claims in federal court 
alleging violations ot section 504 of the Rehabilitation Act 
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of 1973." In the Kampmeier case discussed earlier, the 
plaintiff also Ii led suit against the commissioner ol educa
tion in federal court. In Kampmeier v. Nyquist, " a pre
liminary injunction against the school d istrict was sought 
to require the district to permit the plaintiff to participate 
in the athletic program. In order for the motion to be 
granted, the plaintiff needed to establish a prima facie 
case demonstrating a clear showing of probable success 
at the trial, and second, that irreparable injury would result 
if she were not allowed to participate before trial. 

The federal district court denied the molion for the 
preliminary injunction. and the case was appealed to tne 
federal court of appeals. The appeals court upheld the 
district court ruling. In rendering Its decision, the court 
indicated that although federal law prol1lbits discrimina· 
tion against otherwise qualified handicapped ln<lfVlduals 
solely on the basis o f their handicap, it is no t improper for 
a school district to bar participation i f substantial /ustl fi· 
cation exists for the school policy; and, plaintiffs had 
failed to provide any medical or statistical evidence that 
the school policy was not based on substantial justi fica· 
lion. Thus, the court concluded that a clear showing of 
probable success had not been demonstrated by the 
plaintiffs. The courl also indicated that under the doctrine 
of parens patrlae, school officials have an interest in pro· 
tecting t he well-being of students within their district. 

The only federal case that has rendered a fu ll deci
sion based on a section 504 violation involved a New Jer
sey high school student born with only one kidney. The 
plaintiff in Poole v. South Plainfield Board of Education,'' 
brought suit against the board for refusal to allow him to 
participate in the interscholastic wrestling program. The 
court focused on three issues: (1) whether the board's re· 
fusal to allow the plaintiff to panicipate denied an other· 
wise qualified individual the right to participate solely on 
the basis of his handicap: (2) whether section 504 man· 
dates apply lo all programs within a school system that re· 
ceives federal funds, or whether only those programs 
within the school sys tem that receive the funds directly 
must comply; and (3) whether section .504 creates a private 
cause of action for compensatory damages. 

The board refused to allow the student to participate, 
because the school district medical director deemed it in· 
advisable for a student with only one kidney to participate 
due to the severe consequences of injury to the remaining 
vital organ, and the board's legal counsel indicated that 
under the doctrine of in loco parentis, the board had a 
moral and legal responsibility, Which was not abrogated 
by a release and waiver, in the event of Injury to the plain· 
tiff's kidney. However, the court indicated that the pur· 
pose of section 504 was "to permit handicapped indlvld· 
uals to live life as fully as they are able, without patemalis· 
tic authori ties deciding that certain activities are too risky 
for them."" Given this purported intent, the court ru led in 
favor of the plaintiff, concluding that barring a student ab
sent a kidney from participation on an interscholastic 
wrestling team consti tuted a section 504 violation. The 
court also held that section 504 not only created a private 
cause of action, but that since injunctive relief was not 
possible (plalntl ft had graduated from high school), reme
dies such as monetary relief were appropriate. Also, it 
made no difference to the coufl whether the athletic pro
gram received federal funding, assuming of course that 
the district in total was a recipient of such aid. In support 
of this position, the court ruled that Congress did not in· 
tend "to ban discriminat ion during school hours while per-

Educational Considerations 

I 
I 

1 
:/ 

26

Educational Considerations, Vol. 11, No. 1 [1984], Art. 18

https://newprairiepress.org/edconsiderations/vol11/iss1/18
DOI: 10.4148/0146-9282.1763



l 
I 

mltting it in o fficially sponsored extracurricular activi· 
ties.'"' In addi tion, the court clearly indicated that the 
doctrine of In loco parentis did no t give the board !he right 
or duty to Impose i ts own rational decision over the ra· 
tional decision of the plaintifl's parents. However, the 
board did have the duty to alert the plaintiff and his par· 
enls to the dangers involved and to deal with the matter ra· 
tionally. 

In a 1981 case, Wright v. Columbia University," a col· 
lege freshman filed a section 504 claim seeking a prelimi· 
nary injunction against the university that had declared 
him medical ly ineligible to participate in intercollegiate 
football. The plaintiff, a student sighted in only the left 
eye, was actively recruited by Columbia University to play 
football, was given a scholarship, and subsequently was 
denied the right to participate due to his handicap. Colum· 
bia Universi ty maintained that since the football program, 
as a discrete entity from the rest of the university, did not 
receive federal funds, ii fell outside the purview o l the Re· 
habilitatlon Act. On this issue, the court rei terated the 
Poole rationale, that the athletic program was an integral 
part, ol the University which received lederal funds, there· 
fore, the University must comply with the mandates o f 
section 504. 

In granting tho preliminary injunction, the court found 
that the pfalntlfl would suffer Irreparable damage If he 
were denied the right to participale since it could jeopar· 
dlze his chances for a professional football career. It also 
recognized that a qualified opthamologist indicated that it 
was reasonably safe for the student to participate, and 
that the plaintiff was aware of the risks as well as the con· 
sequences of Injury to his good eye. As in the Poole deci· 
sion, the court also indlcaled that the doctrine or in loco 
paren11s was not intended to permit school o fflc lafs to 
overrule the rational decision of students and parents 
when it was estab:ished that they were aware of the risks 
and consequences of their decision." 

In a recent case, a high school senior who was absent 
a kidney was granted a preliminary Injunction to play inter· 
scholastic foo tball. The federal distric t court in Grube v. 
Bethlehem School Area District" held that the plaintiff 
had provided enough medical and statistical evidence to 
indicate that his participation would not be harmful 10 
himself or others. According to the court, this showing of 
evidence distinguished this case from Kampmeler where 
a preliminary Injunction was denied. As in Wright lhe 
plaintiff also provided evidence that irreparable harm 
would result If he were not allowed to participate, since a 
foo tball scholarship was necessary in order for him lo at· 
tend college. 

Discussion of Federal Case Decisions 
The only federal case dealing with section 504 of the 

Rehabilitatlon Ac t which d id no t rule in favor o f t11e 
handicapped student was Kampmeier. Interesting ly, al · 
though the right to participate was denied on the grounds 
o f section 504, the student was granted the right to partlcl· 
pate according 10 the state court's interpretation o f state 
law. Analysis of the case law lndicales that the federal 
courts have not given all otherwise qualified handicapped 
athletes a "carte blanche" right to participate. Rather, the 
courts have required school distric ts to provide "substan· 
t lal justification" for policies which render handicapped 
students ineligible; and handicapped athletes 10 provide 
medical and statlstical evidence that the school district 
policies were not substantially Justified. In the case of 
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Kampmeier, the oourt ruled that the student's evidence 
was not substantial enough to find a section 504 vio lation, 
In ttie Wright, Poole and Grube decisions, however, the 
court ruled in favor of the studonts, Indicating that the 
school policies barring participation were not sufficien tly 
justi fied. In fa<:t, in Poole the court Indicated that numer· 
ous administrative rulings made by the Commissioner of 
Education in New Jersey that barred otherwise qualified 
handicapped students from participation were contrary to 
section 504 mandates as defined by l he supremacy clause 
of Iha Constllution." According to the supremacy clause 
all slale laws must fall within the legal confines of federal 
laws where the statutes are applicable. 

Conclusions and Implications 
Recent judicial In terpretation of stale and federal 

laws regarding handicapped students' righ l to participale 
in athletic programs has focused on the legal definitions 
o f handicapped and otherwise qualified. According to 
AMA guidelines, Individuals who have sensory impair· 
ments or are absent a paired organ are medically ineligible 
for athletic participation. These same physical abnor
rnalltles fall within the purview of the legal definit ions of 
handicapped as defined by section 504. Furthermore, no 
otherwise quali fied handicapped student may be discrimi· 
naiad against so lely on the basis of the handicap. 

By virtue of selection of an interscholastic team, a 
handicapped student may dernonstrate that he Is other· 
wise quallfied to participate in spite of his handicap. Al· 
though the courts historically have been reluctant to over· 
rule school admin istrative decisions, federal courts will 
s till Intervene where clear statutory righ ts have been via· 
lated. 

According to the Poole decision. the doctrine of in 
loco parentis does not give school administrators the 
right to overrule parental decisions. The duty of the school 
board is twofold: to make students and parents aware o f 
the dangers involved; and to require al I parties to deal wl th 
lhe rnatter in a rational manner. Furthermore, the ques tion 
o l future liabil i ty Is no t a factor lo be weighed in the deter· 
mlnatlon of a student's eligibility. Each case dealing with 
handicapped students must be reviewed individually as 
proce<luraliy defined by Public Law 94· 142. 
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In cases involving evolution and crea
t ion, the courts have made every ef
fort to ensure that the wall of separa
t ion between church and state re
mains high and impregnable. 

The Evolution of 
Creationism in 
Public Schools 

by Stephen 8. Thomas 

Ear1y In American history, It was not uncommon for 
the school day to begin with a reading from the Bible and a 
prayer. Christmas and Easter vacations were routine In the 
schools as were related assemblies, plays, and musicals. 
Released-time programs for religious Instruc tion on 
school grounds, Gideon Bible distribution, and the post· 
ing o f the Ten Commandments were common practices. 
When questions would arise regarding the origin of man 
and the universe, more often than not, the biblical creation 
was imparted as fact in both science and nonsoienoe 
classes. Each of these practices has been successfully 
challenged In the courts beginn ing in the early 1960s. One 
of the more recent of these controversies deals with the 
discussion of related theories on the origin of man and Is 
the topic of this article. Both anti-evolution and anti· 
creation cases wlll be discussed. 

Anti·evolution Case Law 
Unlike recent litigation, ear1y case law deallng with 

disputes In publlc schools over the origin of man did not 
examine whether It was permissible for public school 
teachers to discuss the creation as described In Genesis; 
rather the controversy was whether any position other 
than that provided In the. Bible, scientific or religious, also 
could be discussed. ' Perhaps the most widely publicized 
o f all related cases was the in famous Monkey Trial, 
Scopes v. Stato, with Clarence Darrow, among o thers, rep
resenting the plaintiff, and Will iam Jennings Bryan, Jr .. 
among o thers, representing the state.' 

The Tennessee An ti-evolution Act of 1925 prohibited 
the teaching of evolution in the public schools and univer
sities within the state. Any teacher found in violation of 
the act was to be fined between S100 and $500. The act 
was intended to restrict the curriculum to the creationist 
interpretation of the origin or man atld the universe. The 
law was considered necessary by the legislature, which 

Stephen B. Thomas Is professor of sc hool law, 
School of Education, St. John's University, Jamaica, 
New York. 
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argued that the "public welfare requ ired It." Similarly, the 
Supreme Court of Tennessee declared the law constitu· 
tional as within the authority of the state legislature. The 
court concluded that " by reason of popular prejudice, the 
cause of education atld the study of science generally wlll 
be promoted by lorbidding the teach ing of evolution ... • 
We are not able to see how the prohibition of teaching the 
theory that man has descended from a lower order of 
animals gives preference to any religious establishment 
or mode of worsh Ip."' 

11 was not until 1968, in Epperson v. Arkansas, that the 
United States Supreme Court ruled on a case that involved 
a similar forty.year-old anti·evolullon statute.' However, 
violators of the Arkansas statute were to be dismissed, 
rather than merely fined. Ms. Epperson was employed by a 
public school In 1964 to teach high school biology. The 
text book selected by the school administration included a 
chapter on Darwinian theory. Although Ms. Epperson was 
obliged to teach the class and to use the new text, " to do 
so would be a criminal offense and subject her to dismis
sal." ' Accordingly, she file<! suit seeking to enjoin the 
state from dismissing her when she lulfllled her contrac
tual responsibility to teach the class using prescribed 
methods and materials. The United States Supreme Court 
ruled that the state law was In violation or the first amend
ment because it proscribed a particular body of knowl
edge for the sole reason that it conflicted with a particular 
religious doctrine. The Court restated its position that 
"(t]he law knows no heresy, and Is committed to the sup
port of no dogma, the establishment of no sect." ' It 
further observed that " the state had no legitimate interest 
in protecting any or all religions from views distasteful to 
them ... . "' 

Two years after Epperson a statu te similar to those 
passed in Tennessee and Arkansas was declared uncon
stitutional by the Mississippi Supreme Court.• The ration
ale o f the court relied heavily on the earlier Supreme Court 
decision and held that the law violated the first amend
ment. The court acknolwedged the state's right to pre
scribe the public school curriculum, but limited such free
dom to actions that do not compromise rights identified in 
the federal Constitution. The Court state<! that " (1)1 is 
much too late to argue that the (s)tate may Impose upon 
the teachers in its schools any conditions that it chooses, 
however . . . restrictive they may be of constitutional guar
antees."• 

With the Mississippi and Arkansas antl·evolution 
statutes declared unconstitutional and laws In Tennesee 
and Oklahoma repealed, case law look on new directions. 
Local, rather than stale, practices now were challenged. 
Although many districts hael included evolution, natural 
selection, and related scientific theories In their science 
curriculums prior to the Epperson decision, other districts 
were reluctant to do so because of local political pres
sures. 

In a 1972 case from Houston. Texas, a group of stu
dents sought to enjoin the teaching of evolution and the 
adoption of textbooks presenting related theories.•• Plain· 
tiffs contende<I that such instruction Inhibited their free 
exercise of religion and estal>llshed the religion of secu· 
larlsm. The fe<leraf district court d isagreed with plalnlifls' 
arguments and ruled that the complaint failed to state a 
claim upon which relief could be granted and that neither 
the first nor fourteenth amendments were violated. The 
court observed that " (tJeachers of science in the public 
schools should not be expected to avoid the discussion of 
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every scientific issue on which some religion claims ex· 
peruse."" 

Another anti·evolution case came from Gaston 
County, Nor1h C3rolina, in 1973 where a student teacher 
was discharged without watning by a "'hOstile ad hoc com
mittee" for rcs1>¢nding to student questions regarding 
evolution." The student teacher personally supported 
principles of evolution, professed to be an agnostic, and 
questioned the literal Interpretation of the Bible. However, 
he did not Initiate the con troversial discussion regarding 
evolution and creation and responded only to specific 
questions asked of him. The district court argued that al· 
though academic freedom is not a fundamental right, the 
right to teach, to inquire, to evaluate, and to study are of 
fundamental importance to a democrat ic society,' ' HOW· 
ever, such rights are not absolute; the state has a vital In
terest Jn protec ting young, impressionable minds from ex· 
treme propagandism. Nevertheless, standards directing 
teacher behavior may not be vague, nor may they "be af· 
lowed to become euphemisms for 'Infringement upon· 
and 'deprivation or constitutional rights.'"' A teacher 
should not be forced to speculate as to what conduct is 
proscribed, because creating such uncertainty would 
make the teacher more reluctant to "investigate and ex· 
perimenl with new and different Ideas." Such a relallon· 
ship was ruled to be "anathema to the entire concept of 
academic freedom."" In peroration, the court observed 
that "[IJf a teacher has to answer searching, honest ques· 
l ions only In terms o f the lowest common demoninator of 
the professed beliefs of those parents who complain the 
loudest, .•. the state . .. is impressing the particular reli · 
glous ortf1odoxy o f those parents upon the religious and 
scierll iflc education of the chi ldren by force of law."" 

In 1975, ano ther challenge came to a Tennessee stat· 
ute. However, the case of Daniel v. Walers" did not deal 
with an anti.evolution Jaw or challenge lhe right of educa· 
tors to teach evolution. Rather, ft was speolffcalfy con· 
cerned with the contents of biology textbooks. The Ten· 
nessee Jaw required aff biology textbooks used In the pub· 
lie schools to • . • identify each scientific theory of the 
origin of "'man and his world" as "theory" and not fact. 
However, since the Bible was not defined as a textbook 
under the law, a disclaimer was not required for the Gene
sis accounting of creation. Also, the Jaw required an equal 
emphasis between scientific theories with disclaimer pro
visions and "o ther theories," including but not limited to 
the Bible, but exluding occult and satanical belfefs. The 
Sixth Circuit Court of Appeals ruled that the statute vlo· 
lated the federal Constitution. " 

A rather unique evolution-related case was flied In the 
District o f Columbia Circu it Court of Appeals In 1980." 
This case d id not involve the teaching of evolution fl\ ti1e 
public schools but, rather, involved a museum exhibit . The 
plaintiffs in this case alleged that curren t and proposed 
exhibits in the Smithsonian Institution's Museum of Nat· 
ural History violated religious neutrality by supp¢rling 
secular humanism In violation of the first amendment. 
They sought either an Injunction prohibiting the exhibits 
and the federal support of them or an order requiring equal 
funding of an exhibit explaining the biblical account of 
creation. In ruling on behalf of the Smithsonian, the court 
reasoned that a solid secular purpose is apparent from the 
exhibits, that the exhibits did not materially advance the 
religion of secular humanism, and that the display die! not 
sufficiently impinge on plaintiff's religious practices. Fur-

2B 

Iner, no government entang1eme11t with religion was iden· 
tified. 

Anti·creation Case Law 
Recent cases rnvolvfng the origin ol man and the uni

verse have not challenged the presence of evolution in the 
public school classroom bul , rather, have attempted to 
limit or eliminate the Jnclusfon of the biblical creation in 
the science curriculum. For example, in a 1982 case a 
teacher was fired for overemphasizing creationism.'' In 
thi s case, the plaintiff taught biology and other science 
classes for the Lemmon, South Dakota School District. 
Between 1974 and 1980, the board received numerous 
complaints regarding plaintiff's failure to cover basic biol· 
ogy principles due to his prolonged discussions on t he 
origin of man, evolution, and creation, with particular em· 
phasis on t he latter. 

The board established a textbook committee to se. 
lect an appropriate text for the biology classes and pro· 
mufgated guidel ines to be followed In teaching. Essential 
content was identified and time parameters were set. The 
guidelines allowed one week for the study of the origin of 
man and permitted the Instructor to compare evolution 
theory and the creationist vfewp¢fnt. Foffowing the identi
fication and development of guidelines and materials, the 
board notified the teacher that faffure to teach as direc ted 
would represent grounds for nonrenewal of contract. Jn 
spi te of this warning, the plaintiff, according to the board, 
again spent too much time on the origin of man and ne· 
glected to teach " basic biology," On appeal, the state su· 
preme court ruled that the lower court decision was not 
" clearly erroneous" in that the board had not abused its 
authority in not renewing the teacher's contract. 

Perhaps the most important o l the creation science 
cases is Mclean v. Arkansas Board of Education.'' In March 
1981, the Balanced Treatment lor Creation-Science and 
Evolution-Science Ac! Vias signed into law. The laVI was 
challenged on three grounds: It constituted an establish· 
ment of religion (first amendment); it violated a right to 
academic freedom (free speech, first amendment); II was 
impermissibly vague (due process, fourteenth amend
ment). The court spent little time on the free speech and 
due process arguments because ii declared the act to be 
in violation of the establishment clause. Jn reviewing such 
claims, the court must determine whether the act has a 
secular legislative purpose; whether the act either ad
vances or inhibits religion; and whether the act requires 
excessive entanglement with relig ion." 

The Arkansas statute was ruled to have violated each 
criterion, any one of which would have rendered it uncon· 
sti tutional. Following a review o f legislative history, the 
court concluded that creation science was inspired by and 
patterned from the Bible, and It was ruled not to be a true 
"science."" Accordingly, the court concluded that a secu· 
tar service would not be served by the act, the act's major 
purpose was to advance religfon, and the act would re· 
quire the monitoring of classroom discussions to insure 
compliance, thereby necessitating an impermissible level 
of gove1nment entanglement with 1etigion. •• 

In a reoent case, Louisiana public schools also were 
to be required by state Jaw to give a balanced treatment 
between creation science and evolutfon science. A federal 
district court, however, in Agulffard v. Treen," declared 
the law to be in violation of the Louisiana Constitution and 
enjoined the state from implementing the statute's re· 
quirements. However, the court's rationale was different 
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from that In Arkansas. The court reasoned that the Board 
of Elementary and Secondary Education Is the ultimate 
policy-making power over public education In Louisiana 
and not the state legislature. By requiring a balanced treat
ment of creation science and evolution science, the legls· 
lature infringed upon a function of the board. Accordingly, 
the act was declared impermissible based on state law 
rather than the first amendment. 

Conclusfon 
COl'lfficts between science and religion are not unique 

to the twentieth century. During the Italian Renaissance, 
Bruno attempted to defend and advance the teachings of 
Copernicus. He proponed tllat the universe fs beyond hu· 
man measurement; that there are worlds o ther than earth; 
and that the sun Is the center of "our corner of infinity." 
Although he proclaimed that God created the universe, he 
was unwilling to repudiate Copernicus' findings and real· 
firm Aristotle's views that the sun and the stars revolve 
around the earth.'' As a result, he was Imprisoned and la· 
ter burned at the stake for heresy. Galileo was warned by 
the church that he also would be executed If he continued 
to share his scientific findings. As a result, he recanted 
Copernican notions and publicly claimed such findings to 
be lies. Kepler also was pressured and censored in his 
work which advanced the findings of Copernicus. He is re
ported to have sarcastically slated that since the sun-cen
tered theory of the solar sys tem was not accep table to the 
church, and since the church's theory thal the sun and the 
stars revolve around lhe earlh was no longer aoceptable to 
reason, the heavenly bodies would have to arrange them
selves according to some third order. Accord ing ly, hear
gued that even the stars are no t beyond orthodoxy." To· 
day, the topics of debate have changed, but the basis to 
the con fl ict remains the same-science versus religion. 

In cases Involving evolution and creation, the courts 
have made every effort to ensure that the wall of separa· 
lion between church and state remains high and impreg
nable. To accomplish this objective, they have ruled that 
the study of evolution and related theories is "science" 
andd not a "relig ion o f secular humanism." Correspond· 
lngly, lhey have ruled that creation science is "religion" 
and not science. Therefore, it has no valid place in the sci · 
ence curriculum . ~· 
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The student-institut ional relationship 
in higher education continues to be 
subtlely redef ined by appellate deci
sions. 

Legal Aspects 
of the Student· 
Institutional 
Relationship: 
Revisiting Concerns Over 
Reasonable Standards in College 
and University Policies 

by Joseph Beckham 

Notoriety from li tigation involving the college student's 
constitutional and statutory rights may have obscured 
awareness or some of the traditional forms o f lawsuits In· 
volving the student·instltutional relationship. Whlle col· 
leges and universities, particularly those state-supported 
institutions constrained by fourteenth amendment guar· 
~ntees or recognized as provid ing " program speclrio " en· 
tltlements under federal statute, are often challenged on 
t~e basis ol a denial of constitutional or federal statutory 
nghts, the student-institutional relationship in higher edu· 
cation continues to be subtlety redefined by appellate de· 
cisions which apply to public and private sector lnstitu· 
lions.• 

These judicial decisions respond to student initiated 
suits alleging arbitrary and capricious action. breach of 
contract or fraudulent misrepresentation by agents or em· 
P!oyees of higher education programs. While broad ly clas· 
s1fled as consumer protection litigation, these forms of 
lawsuit are as old as the common law. Their recent appll· 
cation in cases involving higher education reflects the in· 
tense marketplace competition among institutions and a 
recognition that students have economic and property In· 
terests which deserve legal protection. 

Often characterized as nuisance suits these legal 
challenges focus attention on the discretion of faculty 
and administrators when a student's property Interest In 
obtaining a degree or receiving appropriate certification Is 
threatened. The a<:tual dollar amounl in controversy may 
b~ nominal, but the stakes for a student-plaintiff are often 
high, particularly when career options are foreclosed by 
academic policy or decision. 

Joseph Beckham is an associate professor o f educa· 
lion at Florida State University, Tallahassee. 
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Arbitrary and Capricious Action 
Courts have long recognized that behaviors which are 

motl•ated by bad faith, arbitrariness or capriciousness 
may be actionable at law. Evidence that a student has 
been treated radically different from others tends to est ab· 
llsh arbitrary and capricious action. particularly when an 
institutional representative fails to follow recognized insti· 
1ut1onal procedures, irregularities In the application of 
standards are discovered, academic decisions prejudicial 
to the student appear unrelated to academic performance 
or there is lack of unilormity In the administration o f stan· 
dards. 

While a legal presumption exlsls that academic stan· 
dards and their application by agents of the university are 
reasonably related to the institution's mission and objec· 
t1ves, 1t often becomes necessary for the college official 
to rebut a prima facie showing o f arbitrary and capricious 
conduct by articulating the rational relationship between 
the policy as applied and the legitimate purposes of the in· 
stitutlon. Typically, where a court does discover evidence 
of arbitrary or capricious action the court will refer the 
matter to the institution for a hearing In which the institu· 
lion must justify its policy or practice. 

cases involving allegations of arbitraIY and capri· 
cious action usually involve the institution's denial of a 
degree or dismissal for academic deficiencies. A law stu· 
dent whose cumulative grade point fell below required 
standards for graduation was informed by an academic 
standards committee that he could continue for a fourth 
year, but that regardless of whether he improved his over· 
all average, he would not be given the degree. He refused 
to accept the conditions, but did enroll and managed to 
bring his cumulative average up to lhe requisite gradua· 
t lon standard In his fourth year. 

While the court recognized that the law school had 
absolute discretion to deny the request for readmission to 
a fourth year, i t took cognizance of the institution's previ· 
ous practice of allowing other probationary students to 
enroll and correct deficiencies during a fourth year. In 
some cases, these students had met requirements and 
been awarded their law degree. The imposition of a condi· 
tion thal the student could not be granted a degree even if 
he satisfied degree requirements was deemed arbitrary 
and a manifest abuse of discretion by the court.' 

In another case, a student successfully alleged a 
cause of action for arbitrary treatment when singled out 
from other students and compelled to meet special re· 
quirements not originally ou tlined in order to complete a 
degree.' Similarly, a student dropped from medical school 
for failing to pass a seconel·year final examination sue· 
cess fu lly challenged the dismissal by establishing ttiat 
the examination had been Incorrec tly administered and 
other affected students had t:>een granted the opportunity 
for reexaminations before any action dismissing them was 
attempted.' 

Allegations of arbitrary and capricious treatment have 
not been sustained in cases where the institution has 
promulgated clear, unambiguous academic policies on 
minimum grade point averages aod chaoge of grade re· 
quirements. In one of these cases, the student sought to 
invest the minimum grade point policies with an attema· 
tive meaning which the court described as " frivolous" and 
inconsistent with the institution's uniform application of 
the policy! In anolher, tho student was unable to estab· 
lish (hat a faculty advisor's interpretation o f the procedure 
for awarding grade changes should prevail over the ex· 
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press written policy of lhe school. In lhe latter instance, 
the court was particularly Impressed by the extent to 
whioh the institution had accorded the student procedural 
due process in the administrative appeal of a dismissal de· 
eision.0 

Contract Agreement 
Colleges once stood In loco parentis in theirsupervis· 

ory authori ty over students, but this doctrine has lost 
much of its vitality in recent years. As an alternative, courts 
have applied contract notions to the relationship between 
colleges and students, interpreting college bulletins, pro· 
gram guides and brochures as creating mutual obligations 
between institution and student. In some instances, oral 
representations by faculty advisors, deans and chairper
sons have been relied upon as a basis for initiating a suit 
lor breach ol contract. 

Courts do not appear to apply these contract stan
dards rigorously, choosing to resolve many ambiguities In 
favor o f the lnslitution and often abstaining from resolving 
substan tive matters ol academic policy. Nevertheless, 
funqamen1a1 fairness to the parties Involved in a lawsuit 
requires lhat the court consider lhe exten t lo which a con· 
traclual relationship did exist belween parties and the po· 
tenlial harm when one party has breached a duty under 
terms ol the contract. 

Two contractual situations have been recognized by 
courts as representative o f a student-Institutional relation· 
ship. Where college brochures or i>ulletins constitute a 
contractual inducement to enroll and students can be said 
lo have reasonably relied upon contractual terms in under· 
taking a field of study, students may sue to force specific 
compliance with the proposed program or seek an award 
of monetary damages for their reliance on the contractual 
obligatlon. In a second situation, oral and written repre· 
sentallons relate<! to degree and program requirements. 
often the result of inaccurate or Improper advisement , 
have been the bases for suits In which students seek 
award of the degree or program modifications consistent 
with the alleged contractual obligation. 

An lliustralion of the first instance Involved students 
enrolled In the school of architecture of Ohio University. 
The school had lost accreditation, but Its faculty and col· 
lege administrators repeatedly assured students they 
would obtain an accredited degree. Provisional two.year 
accreditation was secured when these same Insti tutional 
representatives gave assurances to accrediting officials 
that the Institution would work toward meeting all require
ments for accreditation. Subsequently, this provisional ac· 
creditalion was withdrawn when the university elected to 
phase oul ihe architecture program In response to finan· 
cial problems. The students enrolled in the architecture 
program sued, alleging that an implied contract based on 
lhe oral representations of university faculty and adminis· 
trators was breached when lhe university failed to main· 
lain accredited s tatus. 

The court recognized a contractual obligation be· 
cause the faculty and staff ol tho school continually con · 
veyed the promise that the institution would work toward 
f~ll accreditation. Since students acted upon this promise 
and continued to enroll, pay fees and tuition and attend 
classes, the court concluded that the students had acted 
reasonably in reliance upon these promises and that the 
inst1tulion breached the implied contract when it with· 
drew funding and support for the program. In recognizing 
that college governing boards have the authority to dis· 
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continue programs, the court qualified this power by em· 
phasizing that contractual commitments which are under· 
taken must be honored or damages for breach of contract 
awarded unless the institution can shOw financially exl· 
gent conditions so overwhelming as to permit a defense 
c l impossibility ol performance.' 

A s tudent's reliance on the oral representat ions o f 
!acuity advisors or written academic policies have o ften 
been the basis for contract suits_ In one representalive 
case, the student sought the award of the master's degree 
when he relied upon a faculty member's erroneous advice 
relative lo the scoring of a final comprehensive examina· 
lion. When the college applied a higher standard than the 
professor had indicated, the student was denied the de· 
gree and sued to force the institution to make the award of 
the master's. 

Although the student asserted that he would have 
passed tile examination using the criteria articulated by 
the professor, the court found this a highly speculative 
contention. Showing a characteristic judicial reluctance 
to intervene in academic policy and noting that the inslitU· 
lion had offered the student a reexam ination without preJ· 
udice, the court refused to require the award of the de· 
gree.• 

Any contract between a student and the institution 
implicitly requires the student lo demonstrate academic 
competence and the institution to act tairly and In good 
faith. While courts are extremely reluctant to compel the 
award of a degree, it is Important for the institution to 
meet its ol>ligations to the s tudent and avoid irreparable 
injury. Statements which guarantee special services such 
as remedial or lutorial programs for the disadvantaged or 
which specily academic procedures which the student 
must follow are frequently recognized as actionable con· 
trac t claims by courts.• While the Judicial branch Is reluc· 
tant to interfere by requiring award of an academic degree, 
the courts will not defer to the professional educator 
when it comes to the contractual obligation to provide stu· 
dent services express or implied by the institution. 

Fraudulent Misrepresentation 
While a student's reliance on statements made by 

university administrators may be a basis for a contractual 
obligation, there are lew cases in which the agent's repre· 
sentalions have been conslrued as attempts to rraudu· 
lenlly induce the individual to pay fees or perform services. 
Cases of fraudulent misrepresentation are rare, confined 
primarily to proprietary Institutions in which tne induce· 
ments were considered gross and the defrauded person 
was unable or unlikely to be sufficiently informed to know 
better. 

Nevertheless, as recruiting practices and marketing 
strategies signalling increased competition for students 
and faculty proliferate, it is advisable to exercise caution 
In representing the program of an Institution. Courts seem 
parlicularly protective of studen ts who have been induced 
to enroll in programs which promise placement assis· 
lance bordering on a guarantee of employment or mislead 
students into believing they have special aptitude through 
the use of inappropriate testing and bogus courses.'' 

A public community college lost a jury verdict to a 
student who complained that he was induced 10 enroll in a 
one.year welding technology program through representa· 
lions of faculty and administrators. These representations 
Induced him to believe certain classes would be available 
and program completion would prepare the student Jor 
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employment in the trade. The representations were false 
in that several courses were not offered, machines and 
materials were no t available at the college and the year
long course of study was not sufficient to adequately pre· 
pare him for employment as a welder. A jury verdict was 
returned which awarded $125,000 to the student, but was 
overturned by the trial judge on the ground that Oregon 
s tatute law implies governmental immunity for state col
lege officials in the exercise of their role as counselors. In 
reinstating the jury award to the student tl1e Oregon Su
preme Cour t concluded that the college's representatives 
acted recklessly in assuring the student that material and 
equipment would be available." 

Conclusion 
Two legal concepts of particular relevance to the edu· 

cator can be extrapolated from the l itigation described in 
this article. One of these concepts applies the standard of 
reasonable prudence to the acts of higher education offi
cials and asks what a reasonably prudent person might 
have done in circumstances similar to those which gave 
rise to the litigation. Such a test of l iability would require 
that the university employee act in good faith without 
malice or intent to injure. Further, the standard would re· 
quire the institution to justify the reasonableness o f its 
pol icy, often demonstrating that the pol icy as applied 
bears a rational relationship to a valid institutional pur
pose. 

A second concept, that of reasonable reliance, is o f
ten emphasized by courts because reliance is both a mea
sure o f damages and evidence of a contractual obligation. 
If a student relies on inaccurate, false or mis leading infor
mation, the injury suffered may create liability for the insti· 
tu ti on. By invoking the concept, courts ask whether, given 
all the I acts surround ing a particutar circumstance, ii was 
reasonable for the student to rely on the express or im
plied policies announced by the institution's representa
tives. 

Taken together, both legal concep ts suggest a num
ber of maxims already familiar to the professional educa
tor. Reasonably prudent conduct would almost certainly 
compel an institution to provide accurate information to 
students, maintain adequate records, insure confidential
ity, arrange for valid evaluation of academic performance 
and uniformly apply academic standards. The doctrine of 
reasonable reliance would mandate pub I ication of clear 
and specific policies, periodic notice of standards, main· 
tenance of adequate facilities and services to support stu· 
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dent partic ipation in programs and adequate opportunity 
to complete a program before i ts discont inuance. 

Beyond the application of professional best practice 
standards consistent with the rule of law, there is a vital 
role played by administrators, counselors and faculty in 
mitigating institutional liabili ty. The educator is both an 
institutional representative and an advocate for the stu· 
dent. In that faci litative ro le, it is possible to resolve some 
disputes through a process of mediation or accommoda· 
l ion. Where valued academic standards permit no fle:xlbil· 
ity, early and periodic notice of those standards can head 
off student complaints. Alternately, a system of internal 
appeal and administrative review of decisions which have 
injurious consequences for the student are advisable. Un
der all circumstances, current case law underscores the 
application of fundamental fairness and reasonableness 
in conflicts between student and higher education institu
tion. 
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Sexual harassment is a pervasive so
cial problem affecting institutions of 
higher education. 

Sexual 
Harassment 
in Higher 
Education: 
Institutional 
Liability 

by Arlene Me1ha 

Sexual harassment on college and university cam
puses is a severe and complex problem. It not only threat
ens the traditional bonds and relationships between fac· 
ulty and students and between academic colleagues, it 
~omes a barrier to individual achievement and institu
tional productivity. University officials have estimated that 
as many as 125,000 women experience some type of sex· 
ual harassment by instructors each year (Engelmayer, 1983). 
Dzelch (1983) argues in her book, The Lecherous Proles· 
sor, that the credibility of higher education is damaged by 
sexual harassment and will be more threatened if sexual 
harrassment Isn't curbed. 

A heightened awareness ol the magnitude and In· 
vldiousness of sexual harassment has led to a mulllplica· 
tlon of the number of complaints of sexual harassment be· 
Ing fi led with academic institu tions, with agencies (e.g. 
Equal Employment Opportunity Commission), and with 
the courts. Although adjudicating sexual harassment cases 
Is tricky and only a small percentage of the grievances re
sult In any discipllnaty action, as a recent article In the 
Wall Street Journal noted, some institutions are cracking 
down: 

Harvard University recently reprimanded its third pro
fessot In four years for sexual harassment. San Jose 
State University fired a professor after five female stu· 
dents accused him of making unwanted sexual ad· 
vances. And at the University of Michigan, where har· 
assment complaints against professors are up five
fold since 1980, three professors have resigned under 
duress following harassment grievances. Hl llsbor· 
ough Community College in Florida dumped its presi· 
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dent after a state ethics commission found that he 
propositioned women colleagues (Engelmayer, 1983, 
p. 22). 

This article provides a brief discussion of the legal basis 
for claims of sexuat ha<assment, the exten t of the problem 
in academe, and the Institution's responsibility in recog· 
nlzing and handling complaints of sexual harassment. 

Legal Basis 
Both me Equal Employment Opportunity Commfs· 

sion (EEOC) and the courts have re cog n lzed sexual har· 
assment as a form of unlawful sex discrimination under 
Title VII of The Civil Rights Act of 1964. The 1980 EEOC's 
Guidelines on Discrimination Because of Sex (29 
CFR§1604.11) specify that sexual harassment is a viola· 
lion of Section 703 of Title VII. These guidelines state that 
unwelcome sexual advances, requests tor sexual favors, 
and other verbal or physical conduct of a sexual nature 
will be considered sexual harassment when: (1) submls· 
sion to such conduct is made either explicitly or implicitly 
a term or condition of employment, (2) submission to or re· 
jection of such conduct is used as the basis for employ· 
menl decisions affecting the individual, or (3) such con· 
duel has the purpose or effect of substantially interfering 
with th e individual 's work performance or creates an In· 
timidating, hostile, or offensive working environment. (29 
CFR§1604.11(a) (1980)). 

Sexual harassment also has been judged to be a viola· 
lion of Title IX of the Education Amendments of 1972, 
which provides that: " no person In the United States shall, 
on the basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjec ted lo discrimination 
under any education program or activity receiving federal 
financial assistance." If faculty or staff members of edu· 
catlonal institutions that receive federal assistance im· 
pose or attempt to impose themselves sexually upon stu· 
dents and condition their academic success upon submis· 
sion to sexual demands, the incident more than likely con· 
stilu tes discrimination on the basis of sex under Ti lle IX. 
The rationale tor including sexual harassment within the 
prohibitions of Tille IX is that in instances of sexual 
harassment a student of one gender is required to meet a 
different condition lrom that required ol a student ot 
another gender to receive the same educational benefit. 
Thus, discrimination on the basis of sex has taken place 
(Buek, 1978). Additionally, with the 1982 U.S. Supreme 
Court decision in North Haven Board ol Education v Bell, 
102 S. Ct. 1922, which extended Title IX coverage to em
ployees, sexual harassment of employees also is prohib· 
lted by Title IX. However, since prior to the North Haven 
decision sexual harassment of an employee by an em· 
ployee in institutions of higher education was not covered 
by Tiiie IX unless it could be shown to have a discriminat· 
ing Impact on students, few complaints o f sexual harass· 
ment were tiled under Tille IX. Tille IX does requ ire 
schools and colleges to provide internal grievance proce· 
dures for sexual harassment victims. In the provision of 
such grievance procedures academic insll tullons can use 
the Title IX procedures already in place or, due to the sen· 
sitive nature of sexual harassment, may chose to provide 
special procedures. 

Recognizing the seriousness and Importance ol the 
problem of sexual harassment, during the past few years 
several institutions of higher education have initiated 
studies to examine the extent of sexual harassment on 
their campuses. They are often surprised by their findings. 
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For example, a survey of sexual harassment at the Univer
sity of Florida (Oshinsky, 1980) founCI that 20 percent of 
the graduate women and 17 percent o f the undergraduate 
women experienced some form of "unwanted sexual at
lentlon from thei r instructor(s)." Perhaps even more sig
nificant than the actual numbers of students reporting ha
rassment was that 70 percent of the female respondents 
did not feel free to report incidents of sexual harassment 
to university officials forfear of reprisal. 

Metha and Nigg (1980) surveyed Arizona State Univer
sity and found that the incidence of sexual harassment 
among female students was 13.3 percent; among female 
staff, 11.2 percent; and among female faculty, 13.7 per
cent. TM 13 percent of the female .student body reporting 
sexual harassment represented more than 2,300 women. 
The same report indicated that only 20 percent of t he 
harassed women attempted to lodge a complaint about 
the incident and less than half of these were satisfied with 
manner in which t11elrcomplaints had been handled. 

A 1980Time magazine artic le cited cases at Yale, San 
Jose State, Berkeley and Harvard and concluded that 
harassment of female students by male professors was 
not an uncommon occurrence. The same article, entitled 
" Fighting Lechery on Campus," reported that 10 percent 
of the American women with degrees in psychology indi· 
cated that they had sexual contact with their professors. 
This figure rose to 25 percent for women who had earned 
their degrees within the past two years. 

The National Advisory Counci I on Women's Educa
tion Programs, established by Congress to advise and re
port on matters of sex equity In education, also surveyed 
several institutions of higher education concerning sexual 
harassment (Till, t980). Its findings revealed that institu· 
t ions typically have handled complaints of sexual harass
ment through inadequate or inappropriately designed 
mechanisms. The responses o f" sexual harassment vie· 
t ims depicted the harasser as a person with a history of 
similar incidents and with considerable stature, influence, 
and power on the campus. 

At the University of California, Benson and Thomson 
(1982) surveyed senior women undergraduates to deter
mine the nature and effects of sexual harassment by male 
instructors at Berkeley. Approximately 20 percent of the 
women sam pied had been sexually harassed by male in
structors. Of the harassed students, about one third had 
experienced verbal advances; 20 percent, physical ad· 
vances; and 6 percent sexual bribery. P~rhaps more impor
tant, one in three of the women respondents personally 
knew another woman student whO had been sexually ha
rassed by a male instructor. 

A study of sexual harassment of students at Iowa 
State University (Committee on Women, 1982) found on ly 
a small percentage of students repor li ng sexually harass
ing experiences such as physical advances, explicit prop
ositions, or sexual bribery. However, 13 percent of the fe
male respondents avoided taking a class from or working 
with a faculty member whom they knew or had heard made 
sexual advances to students. 

The Chronicle of Higher Education (McCain, 1983) 
recent ly reported the findings of a survey commissioned 
by the faculty o f Arts and Sciences at Harvard University. 
According to the study, 32 percent of the tenured female 
professors, 49 percent of those without tenure, 41 percent 
of the female graduate stuaents, and 34 percent of the un
dergraduate women had encountered some form of ha
rassment from someone in authority at least once whi le at 
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Harvard. Of those reporting harassment, 15 percent of the 
graduate students and 12 percent or the undergraduates 
indicated they had changed their academic programs be· 
cause of the incidents. 

Whitmore (1983) surveyed students, faculty, and staff 
at the University o f California at Davis and found that one 
in seven women respondents (13.5 percent) had been 
sexually harassed and one in 100 men respondents (1.1 
percent) hai:l been sexually harassed. Among women re
spondents, 21.4 percent or the staff, 20 percent of the fac
ulty, 16.5 percent or the graduate/professional students, 
and 7.3 r>erceni o f the undergraduates had been sexually 
harassed during their tenure at UC Davis. 

These and other studies illuminate the seriousness of 
the problem of sexual harassment on college and univer
sity campuses. The legal responsibility of the institution 
in addressing this problem is discussed in the followi ng 
section. 

Insti tutional Liability 
The doctrine of respondent superior says that the prin

cipal is responsible ior the negligent acts of his agents, 
The extent to which this doctrine can be adapted to Im
pute the sexually harassing actions o f employees to em· 
players has been a subject of some dispute. However, 
since neither Title VII, the EEOC, or state law differentiate 
between private and public employers, to me extent that 
cou rts have said employer liability exists, institutions or 
higher education are liable in the same manner as private 
employers. A review of the more important cases in the 
private section then, should provide some indication o f 
the liabil ity of lnsJltutlons of higher education. 

EEOC Guidelines on Discrimination Because of Se~ 
(29 CFR§1604.11) addresses the question of employer Ii· 
ability. They state that employers are responsible for not 
only their acts but also those of their supervisory employ
ees or agents, regardless of whether the specific acts of 
sexual harassment complained of were authorized or even 
forbidden by the employer and regari:liess of whether the 
employer knew or should have known of the acts. How
ever, employers may rebut l iability for acts of sexual 
harassment committed by employees by demonstrating 
that they took " immediate and appropriate corrective ac
tion." [29 CAF§1604.11(d) (1980)1. In addition, the Final 
Amendment to the Guiderines on Discrimination Because 
o f Sex (29CRF§1604.11(e) (1980)( refers to the possible lia
bil ity or employers for acts of non-employees toward em
ployees. Such liability will be determined on a case-by
case basis, considering all me facts, Including whether 
the employer knew or should have known of the conduct, 
the extent of the employer's control and o ther legal re· 
sponsibility with respect to such Individuals. 

Several recent cases have provided clarification as to 
the inlerpretation an(l applicatiol) or these guideilnes and 
Title VII requirements. 

In Continental Can Company, Inc. v State of Minne. 
sota, 297 N.W. 2d 241 (M inn. 1980) the Minneso ta Supreme 
Court foun(l Continental Can liable because i t took no ac
tion in an instance where the victim of sexual harassment 
notified her superior of offensive acts but refused to iden
tify her harassers. The court reasoned that If employers 
have reason to believe that sexual demands are being 
made on employees and fail to investigate they are giving 
tacit support to the discrimination in that the absence Of 
sanctions encourages abusive bel1avior(Nolan, 1982). 

In Bundy v Jackson, 741 F.2d 934 (D.C. Cir. 1981) the 
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U.S. Court of Appeals for the District of Columbia ad· 
dressed not only the question of what constitutes sexual 
harassment under Title VII, bu t also the ques tion of em· 
ployer liability. The court held that sexual harassment, In 
and of itself, Is a violation of the taw and Is not conditional 
upon the complaining employee losing any tangible Job 
benefits or being penalized as a result of the discrlm ina· 
lion. Prior to this decision it was unclear as to whether Ob· 
Jeclionable ac ts, derogatory remarks, and verbal or physi
cal advances are sexual harassment per se, or whether it 
is the adverse employment consequences which make 
these actions sexual harassment. As to employer liabllily, 
the Bundy court reiterated the liability ol the employer for 
sexual harassment committed by supervisory personnel 
when the employer had full notice of the harassment corn· 
milted by supervisors and did virtually nothing to stop or 
even investigate the practice. 

In higher education, the lead case using Title VII as 
the legal basis for a sexual harassment complaint is Stanko 
v. Trustees of Clark University, et.al. (Worcester Superior 
Court, No. 82·22184). The case began when Bunster, a 
Chil~an exile and anthropologist who came to this country 
under the sponsorship of Margaret Mead, in June ot 1980 
filed a complaint with Clar1< University claiming she had 
been subjected to sexual harassment, and retaliation tor 
refusal of sexual favors by her department chair, Sidney 
Peck. Prior to the fil ing or the complaint, Bunster had re· 
peatedly complafned to university officials who failed to 
Investigate her complaint. A storm of controversy erupted 
after the filing, with Peck's supporters, and Peck, claiming 
that the sexual harassment issue was a ruse being used 
by the university to punish him for his leftist political ac· 
tivities and his labor activities (Peck had been an antl ·Viel · 
nam protester and had led the faculty negotiation o f 
salaries the year before which had cost the university $1 
million). 

In the fall of 1980 the university·s commi ttee on per
sonnel (COP) Mard testimony from four o ther women, in
cluding Stanko, another member of the sooloiogy depart· 
ment. all of whom testified to having experienced or wit· 
nessed sexually harassing actions by Peck. Testimony 
was given with the assurance from the universi ty that their 
names would not be revealed. The commi ttee subse· 
quently concluded that there was "substantial evidence" 
to support charges against Peck and recommended that 
the university president draw up charges against Peck. In 
December the university issued charges against Peck lor 
sexual harassment, moral turpitude, and conduct unfit for 
a university professor. 

What followed was a series of charges and counter
oharges. In January 1981, Peck filed a complaint with the 
National Labor Relations Board (NLRB) In wh ich he al· 
leged that the university's investigation of him resulted 
from his participation in labor activities. Concurrent with 
or subsequent to the filing of the NLRB complaint, Peck 
drafted but did not file a mul1imiliion dollar suit naming as 
defendants Clark University, Bunster and Stanko, as well 
as the three other women who testified to the COP. 

During this same period Stanko and Bunster corn· 
plained to the university about "the inadequacy of the uni· 
versity's process for the handling of sexual harassment 
complaints as well as the negative impact on women who 
bring such complaints and the chilling effect upon other 
potential complainants." In November. Stanko and Bun· 
ster flied discrimination charges against Clark University 
with the EEOC protesting sexual harassment and sex dis-
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crimination, and retaliation against them for making com· 
plaints. By March when the university still had not acted, 
Stanko and Bunster refused to participate in any hearings 
of Peck, objecting to the procedures being either unclear 
or unfair and claiming that the institution was still not fully 
addressing the issue of sexual harassment and sex dis· 
crimlnation. 

The next day, Clark University, with the knowledge of 
Peck's NLRB compialnt and th reatened civil ac tion, en
tered into an agreement with Peck. In this agreement the 
university agreed to drop alt charges against Peck, Peck 
agreed he would not chair any department at Clark, and 
both parties mutually released one another from liability. 
The day after having reached an .agreement wl t11 the un i
versity Peck filed a defamation suit for $23.7 million 
against Bunster, Stanko, and the o ther three witnesses 
(Sidney M. Peck v. Ximena Bunster, et.al., Middlesex Su· 
perior Court, No. 81-t 423). Shortly tnereafter Bunster and 
Stanko brought suit against Peck and Clark University 
(Stanko v. Trustees of Clark University, et. al., Worcester 
Superior Court, No. 82·22184). 

The case was Jinally resolved when, in April 1982, 
Bunster, Stanko and Peck entered into a settlement which 
compromised the disputed claims and counterclaims. The 
parties affirmed that " employees and students should 
have the right under Massachusetts and federal law to en· 
gage in concerted ac tion to improve their condi tion of 
work, Including the elimination o f sexual harassment 
andlor other discrimination, and that this right Includes 
and should Include the right to talk with other employees 
and students, to discuss conditions of their work or study, 
and to request that these conditions be changed." The 
parties to the settlemen t agreement also concurred that 
"the failure of the Clark University administration to lrnple· 
ment and utilize a coherent, fair and prompt grievance pro· 
cedure In order to resolve the complaints and denials of 
sexual harassment in this case was detrimental to all par. 
t ies and resulted in an unnecessary escalation of the con· 
fllcts among them." 

The implications to be drawn from this case are very 
important in that lhe events at Clark University provide a 
disturbing picture of what can result if institutions ol 
higher education truncate their legal procedu res and pro
vide legal protection for some parties and not for others 
(Field, 1981). Clark University was eventually named by 
both parties in ensuing complaints. Since this case was 
never litigated, we are left without a specific answer to 
what institutional liability will be found in such instances. 
However, since the failure of Clark to not only provide 
grievance procedures but to fairly and promptly address 
complaints was apparently so blatant that the agrieving 
parties took care to so attest in their settlement agree
ment, It would seem lo illustrate the necessity tor Institu
tions to adopt adequate grievance procedures to protect 
themselves from such allegations and any attenoant liabii· 
ity. 

Employer liability under Title IX allegations o f sexual 
harassment is less olear. It cou ld be argued that the reclp· 
ient institution would be liable for discrimination in the 
program regardless of whether or not It was itself the per
petuator. However, because of the personal nature of sex· 
ual harassment as a discrlm inatory act, a stronger posi· 
lion might be that for such a violation to constitute dis· 
criminallon, It must be based upon actual knowledge by 
the institution as evidenced by a policy, lack of policy or 
failure to act upon the complaint (Buek. 1978). 
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The only suit thus far to challenge sexual harassment 
of students under Title IX is Alex.ander v. Yale University, 
459 F. Supp. 1(D. Conn. 1977}. Six plalnliffs suing individ· 
ually as well as a class, claimed a violation of Title IX by 
Yale University because of alleged lnclde.nts of sexual har· 
assment against female students by male faculty and staff 
of the ins titution. The plaintiffs (five presen t and former fe· 
male students and one male professor) charged Yale with 
condoning continued sexual harassment, and argued that 
the institution 's " failure to combat sexual harassment of 
female students and Its refusal to institute mechanisms 
and procedures to address complaints and make invest!· 
gallons of such harassment Interferes with the educa· 
Ilona! process and denies equal opportunity in education·• 
(459 F. Supp. 2). 

The district court refused to accept the class action 
suit and dismissed five of the original six plaintiffs for vari· 
ous reasons. However, it did rule that one of the plaintiffs, 
a female student who allegedly received a poor grade in 
her major field due to her rejection of a male professor's 
sexual demands, was entitled to bring private action under 
Tftle IX. The plaintiff further alleged that she had com· 
plained promptly to the university but was not accorded a 
mechanism to deal with her charge of sexual harassment. 
The court addressed the question of institutional liability 
by stating that an insti tution which fails to respond to 
complaints " may sensibly be held responsible for condon· 
Ing or ratifying the employee's invidiously discriminatory 
conduct" (459 F. Supp. 4). However, at trial the district 
court found in favor of Yale University, ruling that the plain· 
tllf was not adversely affected by a lack of a grievance 
mechanism to deal with sexual harassment and that the 
original claim of sexual harassmen t could not be substan· 
tl ated. On appeal to the Second Circuit, the decision of 
the lower court was upheld. The appeals court also noted 
that Yale University had Instituted a grievance mechanism 
and procedures to address complaints since the original 
complaint was filed. The court also found some of the 
complaints rnoot In that the complainants had already 
graduated from Yale (Alexander v. Yale University, 631 
F.2d 178, 2d Cir. 1980). 

Concluslons 
Sexual harassment is a pervasive social problem af· 

fectlng Institutions of higher education. Although the sev· 
eral studies of sexual harassment in academe are not 
agreed as to the exact extent of tne problem, they do 
agree that it is widespread and that It seriously affects the 
climate of learning. 

The past few years have witnessed a growing number 
of cases being litigated in the private sector under Title 
VII. As a result of this lltlgatlon a new body of law has 
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evolved that has served to further clarify what constitutes 
sexual harassment and the institution's liability for the 
acts of its employees. This case law suggests an increas· 
mg institutional responsibility. However, not only are em· 
ployees of Institutions of higher learn ing covered by Title 
VII, but more recently, by Tille IX. It is anticipated thal with 
the extension of Title IX coverage to employees, more sex· 
ual harassment comptalnts will be filed under Tiiie IX. As 
they are litigated the Issues surrounding institutional re· 
sponslbll ities and liabilities will hopefully be resolved. 
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NOLPE provides a mechanism for dis
seminating unbiased information 
about current issues in school law. 

The National 
Organization on 
Legal Problems 
of Education: 
Serving the 
Profession 

by Martha M. McCarthy 

The National Organization on Legal Problems o f Edu· 
cation {NOLPE) is a nonprofit, nonadvocacy organization 
that was established almost three decades ago to provide 
a vehicle for the dissemination of unbiased information 
about current issues in school law. Among those who 
played significant roles in championing the need for such 
an organization in the early 1950s were Edward Bolme1er, 
Lee Garber, Robert Hamilton, Madaline Remmlein, and 
Roger Shaw. The organization was officially launched al a 
school law conference in June 1954, al Ouke University, 
where 57 charter members contributed one dollar each to
ward organizational expenses. Within six weeks, NOLPE 
had over 200 members. 

The fact that NOLPE was organized the same year 
that the Supreme Court delivered Its landmark decision in 
Brown v. Board of Education was not totally coincidental. 
The organization's founders correc tly anHcipaled that t~e 
Brown ruling marked a new era of jud1c1al intervention in 
the educational domain and that litigation and legislation 
would become Increasingly significant in determining 
school policies and practices. 

NOLPE's central purpose since its conception has 
been to improve education by promoting interest in and un· 
ders1anding of the legal framework within which schools 
operate and the rights of students, parents, school bOards, 
and school employees. As NOLPE has grown over the 
years, i ts programs and services to attain t his pu~pose 
have continually expanded. Currently NOLPE publishes 

Martha M. McCarthy is professor of education and 
assistant dean of the faculties, Indiana University, 
Bloomington. She also is president·elect of the Na· 
tional Organization on Legal Problems of Education. 
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newsletters, serials, books, and monographs o_n a variety 
of school law topics: hosts an annual convention and re· 
gional seminars where school law problems are presented 
and discussed; provides a network for school attorneys 
and school law professors; and serves as a clearinghouse 
for information on educational law. 

Membership and Governance 
Membership in NOLPE Is open to all individuals and 

organizations with a special in terest In educ~ti_onal law. 
Among its current 3,000 members are practicing attor
neys, administrators and faculty members In schools of 
education and law schools, school board members, public 
and private school administrat0<s and teachers, staff 
members of state and federal education agencies and pro· 
fesslonal associations, and libraries. NOLPE has mem· 
bers In every state in the United States as well as In Ger· 
many, Puerto Rico, Canada, Australia, Br~ll,_ China, and 
Japan. One of NOLPE's major strengths lies in the diver· 
slty of its membership which facilitates bringing a variety 
of perspectives together to address complex educational 
law problems. 

NOLPE is governed by a board of directors consisting 
of the president, immediate past president, president· 
elect, vlce·president and nine directors. Ofllcers are 
elected annually, and three board members are elected 
each year to serve three year terms. The Nominations 
Committee attempts 10 devise a slate of officers and 
board members reflect ing the various role groups In 
NOLPE and broad geographic representation. The NOL PE 
board meets before and after the Annual Convention and 
often holds a midyear meeting. 

The NOLPE executive director, who is appointed by 
the NOLPE Board, manages the operation of the organi za· 
tion as set forth in the constitution and by·laws. Marion 
McGhehey served in this role tor two decades (from 1962 
until his death in 1982), during which lime NOLPE mem· 
bershlp increased almost tenfold and the organization at· 
tained international stature in the field of school law. Tom 
Jones Is now executive director and has played a key role 
in the Implementation of several new services tor NOLPE 
members. The NOLPE staff has been located in Topeka, 
Kansas (5401 Southwest Seventh Avenue, Topeka, Kansas 
66606) since 1960. 

Programs and Publications 
Eaoh year NOLPE hosts several seminars which ad· 

dress current legal issues such as the federal rights of 
handicapped children and collective bargaining. The semi· 
nars, which are held In various geographical regions, are 
limited in enrollment to provide an opportunity f0< maxi· 
mum participation and lndepth exploration of specific 
legal topics. NOLPE also co-sponsors various school law 
conferences with other state and national professional as· 
soclatlons. 

NOLPE's Annual Convention provides a forum for the 
discussion of current school law problems with experts 
from all parts of the United States and foreign countries. 
Lawyers can receive continuing legal education credit for 
attending the convention as well as NOLPE regional semi· 
nars. The convention format stimulates dialogue among 
attorneys, professors, and practitioners and also provides 
an opportunity tor specific role groups to meet and share 
ideas. For example, the NOLPE network of professors of 
school law meets to exchange teaching strategies and 
materials and share current research Interests. The con· 
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ventlon also includes a business meeting at which time 
lhe membership discusses furture programs and actlvllles 
and elects officers and board members. 

NOLPE publications are Invaluable in keeping lhe mem
bership up-to-date on school law issues. Among NOLPE's 
regular publications are the lollowing: 

36 

1. NOLPE Notes is a monthly newsletter containing 
brief summaries of reported and unreported cases, 
administrative decisions, legislative developments, 
and publications of interest. An Insert with an up· 
date on the current Supreme Court docket is in· 
eluded in each issue. 

2. NOLPE School Law Reporter is a monthly loose· 
leaf publication with cites and brief summaries of 
all reported state and federal school cases by 
topic. It also includes analyses of recent cases of 
particular interest. 

3. NOLPE Case Cllatlons Is an index to current cases 
on a particular school law topic (e .g., search and 
seizure, home education) which is published five 
times a year. 

4. The Yearbook of School Law is an annual public&· 
lion in which the previous year's federal and state 
court decisions affecting public and private schools 
and higher educalion are analyzed. 

5. Convention Proceedings is an annual publication 
composed of papers on timely school law topics 
that were presented at the NOLPE Convention. 

In addilion to the regular publications, NOLPE pub
lishes o ther books and several monographs each year on 
topics such as student suspensions and expluslons, 
teacher evaluation, and discrimination in employment. Re· 
cently, a min i-monograph series was launched which is 
designed to offer practical legal guides In areas such as 
how to conduct a due process hearing. 

NOLPE occupies a unique position in that It Is the 
only national organization that focuses specifically on 
educational law concerns. As school law issues have be· 
come more numerous and complex, the organization has 
attempted to respond through its programs, services, and 
publications. Based on the results of a comprehensive 
needs assessment conducted by the board of directors in 
1980·81, the NOLPE School Law Journal was discon
tinued, and the minl ·monograph series and Case Citations 
were initiated. Both o f the new publication ven tures have 
been extremely successful. The NOLPE Board or Direc
tors currently is engaged In developing long-range plans 
for the organization and is committed to keeping NOLPE 
responsive to its membership and at the forefront In the 
field of educational law. 

Educational Consldoratlons 
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Recommendations from selected re
form reports show common themes. 

Comparison of 
Recommendations 
from Selected 
Education 
Reform Reports* 

by K. Forbis Jordan 

Recommendations for improving American public 
elementary and secondary education have become a mat
ter of public discussion since the release of the report 
from the Secretary of Education 's National Commission 
on Excellence In Education. Interest has increased with 
reports from the Twentieth Century Fun(! and the Educa
tion Commission of the States. At least 30 reports of vari
ous types have been completed or are underway. They In· 
elude data gathering on the shortage of mathematics and 
science teachers, research studies of schools and stu
dents, proposals for curricular reform, and finally compre· 
hensive proposals relating to educational programs and 
teachers. 

In terms of information about high school students, 
"High School and Beyond," an ongoing study by James 
Coleman, focuses on educational processes and out· 
comes and Includes a sample of 56,000 students from 
1,000 public and private high schools. John Goodlad's " A 
Study of Schooling" Is based on extensive site visits and 
longitudinal data from 1,000 classrooms. Theodore Sizer 
is completing " A Study of High Schools" for the National 
Association of Secondary School Principals; this study In· 
volves extensive observation gained by field visits to 65 
high schools. The Carnegie Foundation for the Ad· 
vancement of Teaching is completing an extensive study 
of 15 exemplary high schools and also is utilizing data 
from " High School and Beyond" and " A Study o f SchOol· 
ing" In arriving at Its recommendations. The College En· 
trance Examination Board has completed a project de· 
signed to identify the academic competencies needed for 
success in college. The National Science Foundation also 
Is scheduled to release a series of recommendations for 
Improving precollege science and mathematics programs. 
Mortimer Adler's " Paldeia Proposal" calls for a dramatic 

K. Forbis Jordan Is senior specialist In education, 
Congressional Research Service, Library of Con
gress, Washington, D.C. 
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revision of the high school curriculum with greater anen· 
tion to academic rigor and substance. 

Even though the report s appear to be directed at both 
elementary and secondary schools, most of the attention 
has been given to recommendations for changes in the 
high schools. Little attention has been given to changes 
needed in elementary schools so that they can provide the 
type of educational experiences needed by students to 
succeed in the " new•· high schools. 

The three most comprehensive reports wl th pol icy 
Implications for the manner in which schools are con
ducted have come from Secretary of Education Bell's Na
tional Commission on Excellence In Education, the Twen
tieth Century Fund Task Force on 'Federal Elementary and 
secondary Education Policy, and the Education commis
sion of the States' Task Force on Education for Economic 
Growth. Each report has been sponsored by a dillerent or
ganization and appears to have a slightly different orienta
tion. For example, the primary focus of the Excellence 
Commission's report is on recommendations for sec· 
ondary schools. The Twentieth Century Fund report fo · 
cuses more on the concerns about education in urban 
areas, and the recommendations principally call for fed· 
era! actions. The recommendations In the report from the 
Education Commission of t11e States have a broader focus 
and appear to be oriented toward the economic needs of 
the nation. 

Rather than being based on new field stud ies or a de· 
tailed analysis of a research data base, the three reports 
tended to rely upon available research data and oxpert 
testimony In arriving at their observations and recommen
dations. The Excellence Commission was appointed by 
Secretary of Education Terrell Bell and consisted of 18 mem
bers with 6 from higher education and 4 from elementary 
and 'secondary education Institutions or organizations. 
The Twentieth Century Fund consisted of 12 members 
with 10 from higher education, but the previous responsi
bilities of these persons varied considerably. The Educa
tion Commission of the States' Task Force on Education 
for Economic Growth had 41 members, including 14 busi
ness leaders, 13governors, and 6educators. 

Jn terms of the Intended audience, the Excellence 
Commission was oriented to the president and the citi· 
zens of the nation. The Twentieth Century Fund was fo
cused on the federal role and had a heavy urban emphasis. 
The target of the report from the Education Commission 
of the States was the business community and state and 
local public officials with responsibilities for schools. 

Certain common themes exist among the three re
ports. One is the attention given to recommendations 
about the curriculum in the schools. Others are related to 
time spent in school, expectations of performance and re
sponses from students, and programs for special popula-
1lons. One common recommendation that has received 
most attention is the concept of the master teacher or ca
reer ladders for teachers, commonly referred to as merit 
pay. 

Rather than reviewing each of the reports in detail, in 
the following discussion, the recommendations of the re
ports have been grouped lnto ten major topics or areas. In 
some cases, a topic wil l be found in only one report, in 
others possibly two, and In a few Instances all three re· 
pons. The major topi0$ include educational program (or 
school curriculum); time; college entrance requirements; 
performance standards for students; teacher preparation, 
performance, and pay; leadership and management; fiscal 
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support; feCleral role; implementation; anCI businessledu· 
cation parlnerships. 

Eflons to implement the recommendations lrom the 
reports may encounler difficulty for a variety of reasons. 
Interest groups may not agree on the merits of various rec· 
ommendallons. Some recommendations might be imple· 
mented by reallocaling current fi scal or human resources, 
bul additional funds likely will be required to inlllate otller 
actions. Potential problem areas include the following: 

1. Increases in high school graduation requirements 
may contribute to a conflict between groups seeking more 
rigorous "college prep" courses for all sludenls and I hose 
seeking relevanl offerings for the non.college-bound slu· 
dent. 

2. The lrnposllion of greater rigor In l he school pro· 
gram may Increase lhe educational problems of dlsadvan· 
taged youth or may lead to increased attention being 
given to ways in which schooling can be Individualized to 
accommodate the differences among students. 

3. As to the .. time" recommendations, implementa· 
lion of the extended day likely will require additional slalf 
or overtime pay for current staff, and lhe lengthened 
schOol year likely will require increases in the base salary. 
The counter position is that the uses made of existing 
lime should be analyzed to delermine how lhat time may 
be used more efficienlly and effectively. 

4. Recommendations for different ial pay may face 
problems unless surticlenl funds are provided to raise the 

salaries for all teachers when the master teacher or merit 
pay programs are implemented. 

5. Interest groups may agree wllh the concepl of lhe 
master teacher or meri t pay, but not able lo agree on pro· 
cedures such as what is to be evaluated, how the evalua· 
lion is to be conducted, or who is to do the evaluation. 

6. Cenificalion for persons with traing in an academic 
area, but without pedagogical training, likely will be met 
with resistance so Jong as Iha supply of teachers exceeds 
the demand. 

7. Neither lhe Excellence Commission nor the ECS 
Task Force calls for a dramallc expansion of the federal 
role or for large increases in federal funds, but implemen· 
talion of most o f lhe recommendations wi ll be di fficult for 
state and local agencies wllhout additional funds from 
some source. 

8. Even though the three reports have been charac· 
terized as comprehensive in lhe breadth of their recom· 
mendallons, they do nol call for a dramatic restructuring 
of ei ther the schools' curriculum or lhe educational dellv· 
ery system. In essence, lhe elfecl ol most of the recom· 
mendations would be to "add to" exisling aclivitles or 
components of the educational enterprise. 

• Th is anicle has been prepared by the author in his 
private capacity and does nol represent lhe posilion of the 
Congressional Research Service. 

COMPARISON OF RECOMMENDATIONS FROM SELECTED EDUCATION REFORM REPORTS 

CURRICULUM 

The Nalional Commission on 
Excellence in Education 

Significantly more lime should 
be devoted 10 learning the 
" new basics" - English, 
mathematics, science, social 
sludles, and compuler sci · 
ences, and for the college· 
bound a foreign ;anguage. 

Rigorous programs should 
be provided 10 advance 
students' personal, educa· 
tlonal, and occupalional 
goals, such as lhe fine 
and perlorm ing arts and VO· 
cational education. 
Elementary schools should 
provide a sound base in 
English language develop. 
ment and writing, compu· 
talional and problem-solving 
skills, science, social stud· 
ies, foreign language, and 
the arts. 

• Ed ucatlon Commission of lhe Stales. 
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Twentieth Century Fund 
Task Force 

The federal government 
should clearly state that the 
most important objective 
of elementary and second· 
ary education in the United 
Slates is the development 
of l iteracy in the English 
language. 

ECS· Task Force on Education 
for Economic Growth 

The school curriculum should be 
slrenglhened. States and com
munllles should identify skills 
they expect lhe schools to im· 
part. 

The academic experience should 
be more ln lense and more pro· 
duclive. Courses not only in 
mathematics and science, but 
also In all d lsc lpllnes, must be 
enlivened and Improved. The 
goal shou Id be both richer sub· 
stance and greater motivational 
power-elimination of "soft," 
non·essential courses, more en· 
thuslastlc Involvement of stu
dents In learning, encourage· 
ment of mastery of skills beyond 
the basics, e.g., problem-solv· 
Ing, analysis, interpretation, 
and persusive writing. 

Educational Considerations 
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CURRICULUM 
(con I.) 

High School 
Graduation 
Requiremen1s 

Course 
Content 

Proficiency 
in a Second 
Language 

Time 

Time (cont.) 

Textbooks 
and 
Instruc
tional 
Materials 

WlnttJr/Sprlng, 1984 

Excellence Commission 

Foreign languages should be 
started in the elementary 
grades with 4-6 years of study. 

All students seeking a diploma 
should be required to com-
plate (a) 4 years of English, 
(b) 3 years of mathematics, 
(c) 3 years of science, 
{d) 3 years of social studies, 
and (e) one-half year of com· 
puler science. For the college· 
bound, 2 years of foreign Ian· 
guage in high school are 
strongly recommended. 

(Detailed implementing rec-
ommendations are included 
for each subject area.) 

For the college-bound, two 
years of a foreign language 
in high school are strongly 
recommended. 

Significantly more time 
should be devoted to learning 
the "nei.v basics." 

School districts and state 
legislatures should strongly 
consider 7-hour school days, 
as well as a 20(). to 220·day 
school year. 

Excellence Commission 

Time available tor learn Ing 
should be expanded through 
better classroom managemenl 
and organization of the school 
day. 

Additional instructional time 
should be found to meet the 
needs of slow learners, the 
gifted, and others who need 
more instructional diversity 
than can be provided in the 
conventional school day and 
year. 

Textbooks and tools of learn· 
Ing and teaching should be 
upgraded and updated to as· 
sure more rigorous content 
and to reflect current applica
tions of technology, the best 
scholarship, and research 
findings. 

Twentieth Centu!}'. Fund 

- No comparable provision -

-No comparable provision-

Every American public school 
student should have the op-
portuni ly to acquire prof I· 
c lency in a second language. 

- No comparable provision -

Twentieth Centu!}'. Fund 

ECS Economic Growth 

Educators, business and labor 
leaders, and other interested 
parties should clearly identity 
the skills that the schools are 
expected to impart to students 
tor effective employment and 
citizenship. 

- No comparable provision -

(A list of " Basic Skills and 
Compelencies for Productive 
Employment" Is contained in the 
Appendix.) 

-No comparable provision-

Every slate should increase lhe 
duration and Intensity of aca-
demlc learning time. Students 
should be Introduced earlier to 
such critical subjects as sci· 
ence. Schools should examine 
each school year, especially the 
twelfth grade, to ensure that 
time is not wasted. 

ECS Economic Growth 

Both states and localities should 
consider lengthening the school 
year and the school day by ex
tending teachers' contracts. 

Learning t ime should be in
creased by eslablishing a wider 
range of learning opportuni ties 
beyond the normal school day 
and year. 

-No comparable provision - -No comparable provision-
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Textbook 
Adoption 

Homework 

Effective 
Study and 
Work Ski lls 

PROGRAMS FOR 
SPECIAL 
POPULATIONS 

Spec ial 
Fellowships 
for Academ les 

COLLEGE 
ENTRANCE 
REQUIREMENTS 

PERFORMANCE 
STANDARDS 
FOR STUDENTS 
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Funds should be made avai l· 
able to develop texts for the 
disadvantaged, learning 
disabled, and gifted and tal
ented. 

In adopting textbooks, states -No comparable provision - - No comparable provision -
and local ities should evaluate 
texts on the basis of their 
capaci ty to present rigorous 
and challenging material 
clearly and should require 
publishers to furnish eval-
uative data on effectiveness. 

Excellence Commission Twentieth Centur~ Fund ECS Economic Growth 

Students in high schools -No comparable provision - States and local school districts 
should be assigned home· should establish f irm, explici t, 
work. and demanding requirements 

concerning homework. 

Ef fective study and work - No comparable provision- -No comparable provision-
skill s should be introduced 
in the early grades and con-
tinued throughout the s tu-
dent's schooling. 

The federal government, in Federal efforts to provide States and school distric ts 
cooperation with states and special education programs should increase partic ipation of 
locali t ies, should help meet for the poor and the handi· young women and minorit ies In 
the needs of key groups of capped should be continued. courses where they are under· 
students such as the gifted represented. 
and talented, socioeconomic- Federal programs lor the 
ally disadvantaged, minority disadvantaged and limited States and school districts 
and language minori ty stu- English speaking should be should identify and challenge 
dents, and the handicapped. maintained. academically gifted students. 

States and school system s 
should specifically include 
handicapped children in pro-
grams for education and eco-
nomic growth. 

- No comparable provision - Special federal fellowships -No comparable provision -
should be awarded to stu-
dents to encourage the ere· 
at ion o f small, individual· 
ized programs staffed by cer-
tified teachers and run as 
small-scale academies. 

Four-year colleges and univer- - No com parable provision - Col leges and universities should 
sities should raise their ad- raise their entrance require· 
mission standards in line i.•1ith men ts. 
the recommended requ irements 
for high school graduat ion. 

Excellence Commission Twent ieth Centu!}'. Fund ECS Economic Growth 

Grades shou Id be reliable - No com parable provision - States and school systems 
indicators of a student's should establish requirements 
readiness for further study. concerning discipline, grades, 

and other matters. 

Educational Considerations 
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Standardized 
Tests 

Student 
Progress 

Stu~ent 
AbS<Jnces 
and Fai lures 

Discipline 

TEACHERS 

Teacher 
Preparation 

Winter/Spring, 1984 

Standard ized tests should be - No comparable provision-
administered at major transi· 
lion points from one level of 
schooling to another and par-
ticularly from high school to 
college or work. The purpose 
would be to certify credentials, 
identify the need for remedial 
work, and identify opportunl· 
ties for enrichment. 

Placement and grouping o f - No comparable provision-
students, as well as promo-
tion and graduat ion poli· 
c ies, should be guided by 
the academic progress of stu· 
dents and their instructional 
needs, rather than by rigid 
adherence to age. 

Attendance policies wilh clear - No comparable provislon
f ncenlives and sanctions 
should be used to reduce the 
amount of time lost through 
student absenteeism and 
tardiness. 

Excellence Commission 

The burden on teachers to 
maintain discipline should 
be reduced by developing 
and enforcing firm and fair 
conduct codes and by con· 
sidering alternative rooms, 
programs. and schools for 
disruptive students. 

Teacher preparation should be 
improved, and teaching should 
be made a more rewarding 
profession. 

Persons preparing lo teach 
should be required to meet 
high educational standards, 
and to demonstrate compe
tence in academic d isci
plines. 

Master teachers should be 
involved in designing teacher 
preparation programs. 

Resources should be used to 
solve the problem of a short· 
age of mathematics and sci· 
ence teachers. 

Twentieth Century Fund 

- No comparable provision -

A major federal initiative 
should be undertaken that 
emphasizes the critical im· 
portance ol quality teachers 
In America's schools. 

- No comparable provision-

Effective programs should be es
tablished to monitor student pro
gress through periodic testing of 
general achievement and spe
cific skllls. The testing program 
should be linked to a carefully 
designed program of remedia· 
lion and enrichment for stu
dents who need special help. 

Student progress should be mea· 
sured by tes ts of gener<1I 
achievement and spec ific skills 
with promotion based on mas
tery, not age. 

States and local districts should 
establish firm, explicit, and de· 
manding requirements concern· 
ing student grades. 

States, school systems, princi· 
pals, teachers, and parents 
should work to reduce student 
absences and school failures. Ef· 
forts to deal with absentee-
ism and dropouts should include 
revltal lzlng course materials 
and makl ng educational sched
ules flexible enough to accom
modate s tudents with special 
problems. 

ECS Economic Growth 

States and local school districts 
should establish firm, explicit, 
and demanding requirements 
concerning student discipline. 

States and school districts 
should improve methods for 
recruiting, training and paying 
teachers. 

Every s tate and local school 
distric t, with the fullest par
ticipation of teachers. should 
drastically Improve methods of 
training teachers. 

States, singly or in cooperation 
with one another, should es tab· 
llsh better pre-service and in· 
service education programs for 
teachers. 
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Teacher Efforts shOuld be made to have - No comparable provision- Teacher certification processes 
Certlfi· qualified persons with aca· shou Id be changed to make it 
cation demlc training in mathematics possible for qualified "out· 

and science eligible to siders" to serve in the schools. 
teach. Other areas of critlcal 
need, such as English, must 
also be addressed. 

Excellence Comm lssion Twentieth Centur~ Fund ECS Economic Growth 

Master School boards, adminis trators A nat ional Master Teachers States should create career 
Teachers and teachers should coop- Program shou Id be established, ladders for teachers. 

erate to develop career lad - funded by the federal govern-
ders for teachers that dist in- ment, that recognizes and 
guish among the begin- rewards teaching excellence. 
ing instructor. the experi-
enced teacher, and the 
masterteacher. 

Teacher Colleges and universities -No comparable provision- Each state should substantially 
Education shou ld be judged on the per- restructure and renew its teacher 
Institutions formance of their graduates. training curriculum, and should 

upgrade the academic quality of 
the teacher training curriculum 
so that entering teachers wi ll 
meet higher s tandards. 

Teacher Teacher salaries should be Master teachers would be Every state and local school 
Salaries increased and made prof es- awarded a grant o f $40,000 district, with the fullest par-
or Grants sionally competitive and per year for a period of 5 ticipation of teachers, should 

market sensitive. years. drastically Improve methods for 
paying teachers. 

School boards should adopt An incentive approach should 
an 11-month contract for be adopted to provide awards Financial incen tives for teachers 
teachers. to techers of exceptional should be keyed to differing 

merit; awards should be num- responsibilities and to f ill ing 
Teacher salaries should erous enough to attract na- critical needs in certain subject 
be performance based. t ional attention and substan- areas. 

t ial enough to keep the mas-
ter teachers in the class-
room. 

Teacher Salary, promotion, tenure, The master teacher proposal Boards of education and higher 
Performance and retention decisions is designed to "pave the way education officials shou ld coop-

should be t ied to an effective for reconsideration of merit- erate with teachers and adminis-
evaluation system that in- based personnel systems." trators on ways to measure the 
eludes peer review so that su- effectiveness of teachers and re-
perior teachers may be re· ward outstanding performance. 
warded, average ones may 
be encouraged, and poor Procedures should be t ightened 
ones may be either Improved for deciding which teachers to 
or terminated. retain and d ism lss. 

Excellence Commission Twentieth Centur~ Fund ECS Economic Growth 

Teacher Master teachers should be in -
Performance volved in supervising teachers 
(cont.) during their probationary years. 

Recognition -No comparable provision- - No comparable provis ion - States, communities, the media, 
of Teachers and businesses should devise 

new ways to honor teachers. 

Loans/Grants Incentives, such as grants and A scholarsh ip program shou Id Scholarships and o th er financial 
for Prospec- loans, should be made avai l - be used to augment the supply incentives should be used to at-
tive Teachers able to attract outstanding of teachers In mathematics tract the most able people into 

s tudents into the teaching and science as well as in teaching. 
profession. foreign languages. 
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LEADERSHIP 
AND 
MANAGEMENT 

Principals 

School 
Boards 

Educators, 
Parents, 
and Cillzens 

FISCAL 
SUPPORT 

Federal 
Government 

Winter/Spring, 1984 

Citizens across the nation 
should hold educators and 
elected officials responsible 
101 providing the leadersh ip 
necessary to achieve these 
reforms. 

Principals and superintendents 
must play a crucial role in de· 
veloping school and comm unity 
support for reforms. 

Administrative burdens and re· 
lated intrusions on the teacher 
should be reduced to add to the 
t ime available for teach ing and 
learning. 

School boards must consciously 
develop leadership skills at the 
school and district levels if 
the reforms are to be achieved. 

Excellence Commission 

The Commission calls upon 
educators, parents, and citi· 
zens at all levels to assist in 
bringing about the reforms 
proposed in this report. 

Citizens shou ld provide the 
fiscal support and stability 
required to bring about the 
reforms. 

(See " PROGRAMS FOR 
SPECIAL POPULATIONS.") 

The executive and legislative 
branches of the federal gov
ernment should emphasize the 
need for better schools and 
a better education for all 
young Americans. 

- No comparable provision-

-No comparable provision-

Twentieth Century Fund 

- No comparable provision-

The federal government must 
continue to help meet the 
special needs of poor and m I· 
nority students while taking 
the lead in meeting the gen
eral and overwhelming need 
for educational quality. 

Categorial programs required 
by the federal government 
should be funded through the 
federal treasury. 

The federal government 
should fund the Master Teach· 
ers Program. 

The federal government has 
a responsibility to help over
come the unevenness of state 
efforts to fund education. 

School districts with substan· 
tiaf numbers of immigrant chi I· 
dren should receive federal 
impact aid. 

Federal funds now used tor 
bilingual education should be 
used to teach non-English· 
speaking children how to speak, 
read, and write English. 

Schools should use effective 
management techniques. 

Principals should be In charge 
of educational programs. Pay 
should be related to responsi· 
bil ities and effectiveness. 
States should set higher stan
dards for recrutiing, training, 
and monitoring the performance 
of principals. 

-No comparable provision-

ECS Economic Growth 

-No comparable provision -

Schools should make the best 
possible use of resources. More 
funds are needed from all 
sources for selective invest· 
ments in efforts that promote 
quality. 

The federal government has an 
essential supporting role in 
financing education. 
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States and 
Localities 

FEDERAL 
ROLE 

FEDERAL 
ROLE 
(cont.) 

Federal 
Research 
Effor ts 

46 

Excellence Commission 

State and local school offi
cials, including school board 
members, governors, and leg· 
islators have the primary re
sponsibility for financing and 
governing schools, and incor· 
porating these reforms into 
educational policies and fiscal 
planning. 

The federal government's role 
Includes several functions of 
national consequence that 
states and localities are un-
i ikely to be able to meet: 
protecting the constitutional 
and civil rights of students 
and personnel; collecting data, 
statistics, and general infor
mation about education; sup
porting teacher training in 
these areas of shortage or 
key national needs; and pro· 
viding student financial as· 
sistance and research and 
graduate training. Assistance 
should be provided with a mini· 
mum of administrative burden 
and intrusiveness. 

The federal government has 
the primary responsibility to 
identify the national interest 
in education and also to 
help fund and support efforts 
to protect and promote that 
interest. 

Excellence Commission 

(See " FEDERAL ROLE" 
above.) 

Twentieth Century Fund 

-No comparable provision-

The executive and legislative 
branches of the federal JJOvern· 
ment are called upon to empha· 
size the need for better schools 
and a better education for 
young Americans. 

The federal government should 
promote and support proficiency 
in English for al l children in 
the public schools, but 
especially for those who do not 
speak English, or have only a 
limited command of English . 

Federal attention and assistance 
should go to economically de· 
pressed localities with con
centrations of immigrant and/or 
impoverished groups as wel I as 
those that already are making 
strong efforts to improve their 
educational performance. The 
federal government should em
phasize programs to develop 
basic scientific l iteracy among 

Twentieth Century Fund 

all c itizens and programs 
to provide advanced training 
in mathematics and science 
for secondary school stu· 
dents. 

(Also, see "TEACHERS" above.) 

Federal support shou ld be 
provided for speci f ic re· 
search activities such as 
basic data, educational per
formance, evaluation of fed· 
eral education programs, and 
fundamental research into 
learning processes. 

ECS Economic Growth 

States and localities have the 
chief responsibility for support· 
ing the schools and making edu· 
cational policy. States should 
continue efforts to secure more 
equitable distribution of educa· 
tional resources. More human, 
financial, and institutional 
resources should be invested in 
education. 

(See " Federal Government" un· 
der "FISCAL SUPPORT" above.) 

ECS Economic Growth 

-No comparable provision-

Educational Considerations 
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IMPLEMENTA
TION PLAN 

BUSINESS/ 
EDUCATION 
PARTNERSHIPS 

Win ter/Spring, 1984 

(5ee " LEADERSHIP 
AND MANAGEMENT.") 

- No comparable provision- Each state should develop 
and implement a plan for im· 
proving education in grades 
K·12. Each governor should 
appoint a broad ly inclusive 
task force on education lor 
economic growth. This task 
force should develop an imple· 
mentation plan tor the state. 

Each local school district also 
should develop its own imple
mentation plan. 

- No comparable provision- -No comparable provision - Partnerships for improving edu
cation should be formed with 
participation by businesses, 
labor, and the professions. 
Public officials, higher educa
tion officials, and school of. 
fic lals shOuld establish their 
own partnerships. 
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BOOK REVIEWS 

New book captures the vitality, excite
ment and challenges of the present 
era. 

Schools + 
Politics + 
Money= 
Turmoil, Change, 
Uncertainty 

by Edward A. Parish 

The Changing Politics of School Finance, edited by Nelda 
Cambron·McCabe and Allan Odden. Cambridge, Massa· 
chusetts: Ball Inger Publishing Co., 1982. 289 pp. 

Tho Changing Politics of School Finance, the 1962 
yearbook of the American Education Finance Association, 
is written at the halfway mark of Reagan's four-year admin· 
istratlon. It analyzes the political and financial patterns of 
education in the past and provides a framework for pre· 
dieting the future. Nelda Cambron-Mccabe and Allen Od· 
den, the edilors, have gathere<I able wri ters with cogent 
perspectives on the many facets of finance polillcs. Un
like many collections which have several writers, this vol· 
ume suffers li ttl e discon tinui ty. The book Is arranged logl· 
cally and Is cohesive and in tegrated. 

The fi rst chapter, by Laurence Iannacone, sets a high 
standard for succeeding chapters. En Ill led " Turning Point 
Elect Ion Periods In the Politics ol Education," thi s chapter 
establishes the tenor for the whole volume. A turning 
point eleotlon period (TPEP) marks a pivotal change In po· 
llllcal priorities. This conceptual tool permits one 10 put 
the past in perspective and, consequently, to better under· 
stand the present. Iannacone envisions a sequential five· 
step process of change: 
1. Voter discontent. 
2. An initial "triggering" elecllon. 
3. A realignment election. 
4. Artlculallon of a new policy mandate. 

Edward A. Parish is a doctoral candidate In educa· 
Ilona! administration at Texas Tech University, Lub· 
bock. 
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5. A final test election. 
TPEPs provide a convenient vehicle for political anal· 

ysis. These turning points can occur al any level of govern· 
ment. At the federal level, 1984 may mark the "final test 
election." This TPEP analysis has many implications for 
the future of school finance. If correct, the 1984 election Is 
a portentous one. either finalizing a significant change or 
merely indicating continued realignment. This chapter 
captures the drama o l political change. As one reads the 
succeeding selections, whether about local politics or prl· 
vate schools, each subject lends itself toa continuation of 
the TPEP analysis. 

Many of the chapters begin with historical considera· 
tions. Federal aid is traced to the eighteenth century. A re· 
view of public aid 10 private schools starts 150 years ago. 
The chapter on financing urban schools begins in the 
1930s. Despite this reflection on past decades and earlier 
centuries, the emphasis is on tl1e recent past, the present, 
and the future. This volume Is clearly concerned with 
where we are, how we got there, and where we may be go· 
ing in financing education In the United States. 

The breadth of the subjects addressed can be cap· 
ture<I by a brief statement of some of the more Interesting 
conclusions: 

The next two years will decide which fe<leral programs, 
If any, survive. 

Part icularly at th e state level educators are likely to be 
more influential in political decisions about education. 

School finance reform may be the result ol shifting rev· 
enue and expenditures, no t the cause. 

Future tax and expenditure limltallon amendmen ts are 
likely lo be few in number and moderate In effect. 

Private schools will gain as a result of the paradox of in· 
creased government aid and decreased government en· 
tanglement. 

Urban schools will suffer. receiving less federal aid, but 
requ ired to meet more stringent minimum standards im· 
posed by the state. 

Retrenchment is inevitable but proper managerial strat· 
egies can deal effectively with the social and political 
realities of contraction. 

These conclusions hint at the scope of The Changi ng 
Politics of School Finance. The sole e~ception to the vol· 
ume's cohesiveness Is the chapter on courts and finance 
reform by Tyll van Geel. The formal for the rest of the book 
Is to examine the past, analyze the dynamics of current 
trends, and to make pred ictions. Van Geel Instead poses 
broad phi losophical questions such as, " To what degree 
do constitutional governments work?." He then sets forth 
a model which he believes will facili tate predictions re· 
garding change. Van Geel concludes that future models 
should be reduced to mathematical formulas. His model 
has its place, but this is not It . 

Cambron-McCabe and Odden have captured the vital· 
lty, excitement and challenges ol the present era. The writ· 
ers have dealt with important Issues clearly and suc· 
cinctly. The issues are complex, but these scholars have 
share<! incisive perceptions ol the ma1or dilemmas ol 
American school f inance. 

Educational Considerations. Vol. 11. No. 1, Winter/Spring, 1984 
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This book is an important contribution 
to the literature of educational law. 

Educators 
and the Law 

by Robert J. Shoop 

Martha M. McCarthy and Nelda Cambron. Public School 
Law: Teachers' and Students' Rights. Allyn and Bacon, 
Inc. Publishing Co., Boston, Massachusetts, 1981 , 336 
pages, s16.95. 

As the t itle implies, this book is organized into two 

Robert J. Shoop is an associate professor In educa· 
tional law at Kansas State University, Manhattan. 

sections dealing with the law as applied to teachers and 
the law as applied to st~dents. The main body of the book 
is preceded by an introductory chapter establishing the 
legal context of public education. The book covers a wide 
range of lhe most recent court decisions relating to teach· 
ers and students. 

The book Is written in a readable, non·technical man· 
ner that should make It a helpful reference for superinten· 
dents, principals and teachers. However, all of the topics 
are very well documented should the reader choose to ex· 
plore specific cases or points of law in greater detail. The 
authors also included a glossary of basic legal terms for 
quick review. 

It is an excellent book which gives a broad and com· 
prehensive overview of the subjecrmater. Its strength lies 
primarily in its convenient and accessible format that al· 
lows the reader to use the book as a reference. The sum· 
maries at the conclusion of each chapter are particularly 
helpful in this regard. This book is an important contribu· 
t ion to the literature of educational law. 
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